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sound thinking in the fields of insurance law 
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review unfolding developments of interest and 
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timely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com- 
ments on pending legislation and other 
features reflecting the changing scene of 
insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 
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ions set forth. On this basis contributions are 
invited. 
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“The legislature of course 
passes laws that favor or dis- 
favor certain groups. Judges 
who enforce these laws ac- 
cording to their terms, how- 
ever, can not fairly have 
attributed to them the par- 
tiality of those who passed 
the laws. It is the very es- ss ; ; 
sence of a government of laws & 
that the predilections of 3 
judges not carry the day, and Bars LAW JOURNAL 
that the law as written by the ee 


lawmakers be applied equally 
to all.”’—William O. Douglas. 
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Taxation of Commissions 


on Insurance Premiums 


that are received by a 


lite insurance agent on premiums which 


oe IMMISSIONS 
A 


he pays on policies taken out on the lives 
of third persons are gross income and tax- 
able, whereas commissions received by a life 
which he 
a policy taken out on his own life 
constitute a reduction in the 


insurance and are not 


insurance broker on premiums 
pays on 
cost of the 
The 
statement, in substance, is the finding 
of the United States Court of Appeals for 
the Third Circuit in Ostheimer et al. v. U. S 
59-1 ustc 9 9300. 


taxable income 
first 


The second constitutes the 
Court of the United 
States in Sol Minzser, CCH Dec. 23,493, 31 
CC 115. Osthetmer was decided March 9, 
1959, and Minser, March 13, 1959 


At first that 
cases could harmoniously exist side by 


holding ot the Tax 


glance it seems these two 
side 
when you consider that one involved insur- 
ance on the broker’s own life and the other 
concerned insurance taken out by the 


on the 


agent 
lives of others. However, a critical 
look at the facts involved and the 
set forth by the tribunals 
plot to thicken and some inconsistencies to 


reasoning 


two causes the 


appeat 


In the 
life insurance 


Ostheimer case the taxpayer was a 
agent, licensed to act as agent 
in Pennsylvania for 11 insurers. Under his 
with insurers he 


commissions on all life 


contracts these 


was to 
insurance 


wrote for them. By these con 


receive 
business he 1 
as well as a state statute 


tracts (Pennsyl- 
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sections 5-276 


vania Statutes, (Purdon, 
1954)), the insurers and their agents were 
required to sell 
without a 


insurance at fixed prices, 
premiums or commis 
Section 276 provides that “No insured 
person or party 


shall, directly or 


rebate of 
sions 
or applicant for insurance 
indirectly, receive or ac- 
cept, or rebate 
[ part of any 
commission 


agree tO receive ... <« amy 


of premium or all or any 
agent’s, solicitor’s 


under any policy of insurance 


During the taxable years in controversy 
the taxpayer was the owner and beneficiary 
ot lite insurance policies which he had pur 
chased on the lives of his business partner, 
three of his key employees and four of his 
On all of these policies he paid the 
standard premiums by checks drawn on his 


personal bank account 


childre n 


The general agents 
of the insurers periodically submitted com- 
mission statements to the 
statements 
from 


taxpayer, these 
amounts due him 
time, and they were accom- 
panied by checks for the amount then due, 
including the regular 
policies in dispute. (It 


covering all 
time to 


commissions on the 
should be noted in 
that this tax 
payer was an agent, His contracts specifi 
provided that no employer-employee 
relationship was involved.) 


comparing these two cases 


cally 
The taxpayer did not include in his gross 


income on the tax 
amounts equal to 


returns any of the 
contractual 
on the policies involved. It 


commissions 
was determined 
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by the Internal Revenue 
that the commissions received by the tax- 


payel 


Commissioner of 


on these policies should have been 
included in the taxable years at issue, and 


accordingly assessed deficiencies. 

In the Minzer 
insurance broker. 
in the 


case the taxpayer was an 
He was engaged in 1954 
business of soliciting and writing life 
insurance and casualty insurance for six life 


insurers and, under brokerage arrangements, 

for two casualty During 1954 

he took out and continued to carry life in- 
| 


surance o1 


underwriters. 
his own life. Under the contracts 
was entitled to the 
poli- 


with the life insurers he 
same commissions with respect to these 
cies that he would have received if they had 
been written upon the lives of third persons 
He received commissions on these policies 
and thereof, either by 


premium 


obtained the benefit 


remitting the net after deducting 
remitting the 
premium and then receiving the commission 


(How t 


his commissions or by 


gross 


from the company his was actually 

done is not important.) Upon submission of 

his tax return the Commissioner of Internal 
1 


Revenue determined an income tax deficiency. 
Let’s now look at the findings and reasoning 


4] - 
Osthemmer there 


statute, but the 


In Minzer as in was in- 


volved a “rebate” tribunals 
in the two cases looked at the two applicable 
The 


I eXas 


lexas stat 


Statutes, 


statutes in a different light. 
Annotated 


21.21) provides: “. . . nor shall any 


ute Vernon's 
Article 
such company, or any officer, agent, solicitor 


or representative , pay, allow, or give, 


or offer any rebate of premiums pay- 


able on the policy ... .” 


The Tax Court considered the 


situation of a stockbroker who h: 
and buys or sell 


When he us¢ 


facilities to deal in his own s 


the stock exchanges Ss 
ties on his own account 
exchange 
securities is lower 
else. Che 


so-called commission which is 


his net cost in buying 


than the cost to anyone difference 
is due to the 
not applicable to transactions involving his 
[Texas stat- 


‘Examples might be 


own securities. In regard to the 
ute the 


multiplied as to dealers in other types of 


court stated 


products, which may even be subject to the 
and thus 
minimum 


Trade laws 
sold at 
prices. It is 

that the laws of 


sale ot life 


so calle d Fair 


could not be retail below 


fixed therefore no answer to 


1 1 


Texas prohibit the 
than 


Say here 


insurance policies at less 


normally scheduled rates of premium 


However, in the Ostheimer case the Third 


Circuit, considering a similar statute, stated 


“The payments were not ‘rebates’ to tax- 


Report to the Reader 


THIS ISSUE IN BRIEF 


Where minors and life insurance con- 
tracts are involved, the various state 
of tremendous 


Per lie P. Fall yn, 


173, discusses this idea and 


enabling statutes can be 
value to insurers 
at page 
analyzes several cases to support his 


view. He also covers other contrac- 


tual contront 


with 


problems which often 


lite insurers when they deal 


minors 


When the question aris¢ » whether 


an injured party allowed to 


recover, as damag ee “ost ol 


medi- 


cal services that a eratuitously ren 


dered to him, two points of view can 


be readily 


found. Several cases which 


ntroversial “collateral 


d t 1 


at page 


lo deal with the 
and public responsibility, much 


oney and legislation have | 


time, 
een utilized 
no completely workable and 
plan of action been de 
hensive eview Ol 
ors feel at require 
workable yt public 


t meet 


not ney 


de emmie d to | 
] 


issues 
policies aving an in 
able interest in the of another, 
application 1 1 An article 
] 
rela 


; 
ion to a recent urder 1 Ala 


which analyzes 


{ 
bama appears ; 


payer by the insurance companies, because 
Pennsylvania statutes prohibit the com- 
Irom 


making rebates on 


The 


Pennsylvania statute 


panies insurance 


premiums. Insurance Companies 


were 
to sell in- 
fixed or uniform 


required by 
surance to the public at 
rates and licensed 


taxpayer as a insurance 


agent was likewise required by statute and 
by contract to sell at the fixed rates and not 
to rebate his commission.” 

We shall now turn to what is perhaps the 
crux of both cases: Were the commissions 


received by the agents compensation and, 
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did the 
get their insurance at a wholesale cost, reap- 
ing an economic benefit because of their status 
? (Both tribunals ap 


therefore, taxable income—or agents 


as agents or brokers 
proached this question from a different angl 


and came up with incompatible results.) 


In the Ostheimer case the taxpayer argued 
that his commissions effectuated a reduction 


of his cost in purchasing and maintaining 


the polie ies and we re; therefore, not income. 
He argued that he 


man and 


acted as his own middle 


thereby obtained the middleman’s 


benefit—the commissions enabling him to 
In aliswer, 
there 


bargain purchase of insurance since the tax 


W he le sale 
that 


obtain the insurance 


the government argued was no 


payer paid the gross price required by law 


and that even if a bargain purchase could be 


established by considering the commissions 


as a reduction of purchase price, the taxpayet 


secured a benefit by virtue of his employ 


ment 
to th 


INnCcOTN¢ 


relationship not otherwise available 
Was ¢ le al ly 


which taxable as 


Third Circuit agreed with the 


] 


government's first argument and didn’t deem 


to consider the alternative 


(Keep the 


it necessary argu 


men alternative 


argument in 
mind; the principles involved play an im 
Vinze 


portant part in the disposition of the 


case.) 


After 


glossing over the tax 
payer's argument, the Third Circuit went on 
to say that the commissions received by the 
taxpayer nm the l 
definition of “gross 
22(a) of the 
ot 1939 The 


“includes 


seemingly 


policies were within the 
found in 


Code 


income” as 
Section Internal Revenue 
that 


profits, 


section stated gross in 


come gains, and income 


derived from salaries, wages, or compensa 


tion for personal service . . . of whatever 


kind 


protessions, vocations, 


and in whatever form paid, or from 


trades, businesses, com 


merce, or sales and income derived 


from any whatever.” The court said 


source 
that the insurers paid the taxpayer commis 


sions on he premiums as compensation tor 


his services. ‘These payments discharged the 


contractual obligation of the insurers to pay 


the taxpayer commissions on all premiums 


paid on policies he In the words of 


the court, “the commissions were a 


wrote. 
‘payment 


, and as such 


in return for services rendered’ 


constituted ‘gross income’,’ 


The 
payer’s use of the term 
found that the 


court did give lip service to the tax 
“middleman,” but 
insurers dealt with him as an 


As a middle 


him a 


agent and not as a middleman. 


man the insurers could not give 


“discount” because such would have been a 


proscribed “rebate.” 
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lo finally dispose of the case the Third 
Circuit noted a 1915 ruling by the Internal 
Revenue Department (T. D. 2137, 17 Treas- 
ury Decisions 48) which stated that “A com- 
mission retained by a life insurance agent on 
his own life insurance policy is held to be 
agent, and should 
be included in his return of income for the 
income tax.” It was 
noted that this ruling was reaffirmed in 1932 


income accruing to the 


assessment of also 


and again in 1955. 


We now sec 


Ostheimer case concluded that 


that the Third Circuit in the 
the commis- 


sions received by the agent were compensa- 


tion and were taxable as income. However, 


the court in the Minzer case came to a dif 


ferent conclusion, and herein lies the most 


apparent inconsistency in the two cases, 


one which the reasoning given in Osthetmer 


does not seem to justify 


In the Tax Court came 
to grips with the term “compensation” and 
tried to noted that if a 
situation arises where an employer compen 


Vinzer case, the 
reason it out. § It 
sates an employee by selling him property 


than the fair market 
would be 


at less value, the net 


reduction in cost taxable 
I 


not an employee 


income 
}ut in this case the taxpayer was a broker, 
\gain, the court considered 
the situations of a stockbroker or real estate 
broker where the otherwise applicable com 
eliminated broker 


sells his own securities or buys realty on his 


missions are when the 


own account In this regard the court rea 
could be realized if the 


broker bought his own products for his own 


soned that no income 


use at a net price which did not include the 
commission that would otherwise be reflected 


in the price of the merchandise 


lhe 
stockbroker or real estate broker and likened 
their situation to that of the besieged tax 
(The and conclu 
sions drawn therefrom seem to substantiate 


court turned to the examples of a 


payer at bar reasoning 


the taxpayer’s argument in the Ostheimer 


case in that a “middleman’s benefit” was 


derived.) 


Tax Court stated that 
may fix the 
sold. But 
broke1 


In this regard the 


“local law rate at which insur- 


ance is this does not mean that 
when a buys insurance on his own 
behalf at what is essentially the ‘wholesale’ 
i The 


suggestive 


cost he is in receipt of compensation 


while normally 


of compensation for services is a verbal trap 


word ‘commission’ 
when applied to the reduction in cost of a 
broker’s insurance. It is no 


compensatory to him than the 


own more 


economic 


(Continued on page 514) 
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State Legislation 


Automobile Insurance 


Connecticut . . . No 
lease a motor vehicle without a driver 
without the 


person can rent 


a minor 
a parent or guardian of the minor. H. B 
3910. Approved June 11, 1959 

The parent or 
pated 
without the 


parents Of any unemancli- 


minor who takes a motor 


permission of the owner are 
with the minor 
amount 


would 


jointly and severally lable 
vehicle to an 


$750, if the 


tor damage to the 
not exceeding minor 
have been liable .for the damage if he had 
been an adult. S. B. 933 June 


15. 1959 


\pproved 


Florida This state’s insurance code 


provides for a comprehensive revision, con 
solidation and classification of the insurance 
tor the 


taxes H, 


laws, and provides imposition ot 


licens« Ss, Tees and B. 1626 


North Carolina . . . The commissioner 
of motor vehicles has the power under this 
new law to require the actual presentation 
t anew or current certincate of imsurance 
firm registering a self- 
propelled vehicle in the 
H. B. 872 


department, agency or 


by each pe rson or 
state at the time of 


registration, 


Every institution 


of the state is required to acquire motor 


vehicle liability insurance on all state-owned 
motor under its control. S. B. 


470, Ratified June 20, 1959 


vehicles 
, 


Doing Business 


California 
participating in any 


Insurers are prohibited 
plan to 
inducement to the 


Irom 


imsurance as an pur- 


What the Legislators Are Doing 


written consent of 


vehicle 


offer 


rental of goods, commodities, 
securities or services by the public, without 


S. B. 1043 


chase or 


a separate charge to the insured 
Approved July 3, 1959. 


This state has a new 


law. S. B. 1157 


Connecticut 
retaliatory tax and fee 
Approved June 15, 1959 

Any person 
of casualty 


1 in the adjustment 
must secure a 
and pay a fee of $10 for each 
thereof. The 
missioner is also authorized by S. B. 


engage 
claims license 
fiscal yeat 
Com 

1147 


reasonable regulations govern- 


or fraction Insurance 
to prescribe 
ing the licensing of casualty adjusters and the 
adjustment of casualty Approved 
June 5, 1959. 


Rhode Island 
vided for the 
and regulation of 


claims 


\ new law has pro 


incorporation, re quire ments 


nonprofit 


corporations. H. B. 1440 


approval June 6, 1959 


dental 
Law 


service 


without 


Fire Insurance 


state s 


California . . . The 


been 


insurance 


code has amended in regard to the 


standard form fire policy by allowing clauses 


o be added which cover damage caused 


radiation or radioactive 


t 
by nuclear reaction, 


contamination. However, such perils may 
endorsement 
which must be affixed to the standard form 


policy. S. B. Approved June 19, 1959. 


be insured only by written 


675. 

New Hampshire This new law 
sets forth the requirements and use of the 
state’s standard fire insurance policy. S. B. 94 


New Jersey Senate Bill 139, which 
was approved June 19, 1959, authorizes fire 
insurers to include in their policies a state- 
ment that the does not loss 


policy cover 
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or damage caused by nuclear reaction, 


radiation or radioactive contamination. 


Insurance Commissioner 


Missouri The annual salary of the 
Insurance Superintendent is $12,000 under 
S. B. 234. Approved June 16, 1959. 


Life Insurance 


Florida 


ever a 


Under H. B. 


dies 


1330, when- 
leaving insurance on 
his life, the shall inure to the 
benefit of the child or children 


and the husband or wife in equal portions 


person 
insurance 
surviving 


use and benefit 
the policy. 
Che proceeds are exempt from the claims 
of the creditors of the insured 
policy otherwise. 
approval June 17, 1959 


or to any person for whose 


such imsurance is declared in 
unless the 


declares Law without 


Settlements and Documents 


Connecticut 
damages ror 


In an action to recover 
personal injuries, no written 
the tacts, 
other, is admissible in 
name and 
taking the statement appears 
thereon and a copy is retained by the party 
giving the delivered to him 
within 30 days thereafter. H. B. 3893. Ap- 
proved June 16, 1959 


No individual o1 whose in- 
terest is adverse to that of the injured party 


statement concerning given by 


either 


party to the 
unless the 


evidence address of 


the person 


statement or 


organization 


shall negotiate any contract or settlement to 
release such organization from 
liability within 15 days from the date of the 
injury or tortious act rise to the in 
Any is obtained in 
violation of 


option of the 


pe rson or 


giving 
agreement which 


will be 


jury 
this law voidable at the 
releasor restoration ot! 


Approved June 


upon 
the consideration. S. B. 32. 


16, 1959 


Sovereign Immunity 


Connecticut 
behalf of a paid or volunteer fire 
which 


Each municipality must 
pay on 
man all 
to pay by 


sums he becomes obligated 
reason of liability imposed by 
law for damages to person or property, if 
the fireman is performing fire duties, and 
if the accident or injury was not the result 
of any willful or wanton act of the fireman. 
This law also authorizes a municipality to 
acquire insurance to maintain this protec- 
tion. H. B. 3039. Approved June 12, 1959. 
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In Connecticut a person who sustains 
road or 
bridge may recover from the party bound 
to keep the same in repair. 
action can be maintained against a city, 
borough written : 
the injury and a general description of the 


and of the cause, time and place is 


damage because of a defective 


However, no 


town or unless notice ot 


same, 
a selectman or clerk of such city, 


borough within 60 days. Ss 2 
2, 1959 


given to 
town or 
1069. Approved June 


New Jersey Any nonprofit corpo- 


ration, association which is or- 


hospital 


society or 
ganized exclusively tor 
shall be 


who 


purposes 
liable in damages to a beneficiary 
suffers because of the 


damage negli- 


gence of the same or of its agents to an 
amount not exceeding $10,000 as the result 
of any one accident. S. B. 181. Approved 


June 11, 1959 


South Carolina ... A person who suffers 
damages because of a defect in a state 
highway or the negligent operation of a 
vehicle under the control of the highway de- 
partment while such is actually engaged in 
the construction or repair of a highway may 
against the department. How- 
ever, claims for property damage may not 
exceed $3,000 and claims for personal injury 
or death may not exceed $8,000. H. B. 1429. 


Approved May 6, 1959. 


W here a 
corporation or 
such 
liability to 
the extent of coverage of the policy H. B 


\pproved May 29, 1959. 


bring suit 


Vermont 
| Oa>»re l, 


department, 
municipal 
liability 


county 


purchases insurance, waives 


its sovereign immunity from 


72 
I/ 0. 


Taxation 
Assembly 


retaliatory 


Bill 1579, en- 


laws, 


California 


acting insurance was ap- 


proved July 18 


1414, which 


insurance tax 


Approved July 23 was A. B 


establishes lower rates on 
premiums covering pension and profit-shar- 


ing plans 


Connecticut . The tax rate on annuity 
considerations has been increased from 0.25 
per cent to 1 per cent for the tax payable 
in 1960. This tax has also been extended 
through the tax year 1963, at these rates: 
1961, 1 per cent; 1962, 0.5 per cent; 1963, 
0.25 per cent. S. B, 1125. Approved May 
15 as P. A. 140. 

Taxes on interest and dividend receipts 
of domestic insurers which were previously 
scheduled to expire in 1964 have been ex- 


(Continued on page 490) 
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Contract and Minors 


in Life Insurance 


By PERLIE P. FALLON 


Enabling statutes, the author feels, 
can be of great value to insurers 
where minors and life insurance con- 
tracts are concerned. To point up 
this fact he discusses several cases 
and further delves into contractual 
relations between minors and insurers. 
He is a member of the New York bar. 


W RITING HERE on certain relations 
between life insurers and minors, I 
shall cover, in the main, those that rest in 
the field of contract law. Reaching beyond 
the contract field, however, to life insurance 
practice in respect to a minor exercising 
powers under a life insurance policy, ex- 
amples that have come to my notice will be 
taken as the and the 
arrangement will develop in that form. I 
find the subject matter of interest, and feel 
that all lawyers will find it so. Here we find 
ourselves at a point of a broad highway— 


basis of discussion 


namely, life insurance—where several dif- 
highways of the law converge. In 
England towns, we have “the four 
corners.” In southern cities, we have “the 
five bring minors into 
relationship with life insurance, we have en- 
tered a field of the law which is older than 
life insurance and which has many divisions 
and distinctions. We there from the 
rules that govern the minors’ powers to the 


ferent 


New 


streets.” Once we 


pass 


Minors 


rules that say who may exercise the powers 
for the minor and what supervision controls 
such a person. The task that comes to us 
from this conflict is the age-old task of the 
law, namely, the reconciliation of con- 
tradictories. We shall look briefly at the 
processes that are now directed to that end 
—a subject that had a special interest in 
that it brought a possible field of further 
study with a dim outline of a possible but 
nonexistent form of action that can now 
merely be described as institutional juris- 
prudence. That subject will be reflected 
from this brief review of the exercise by a 
minor of powers under a life policy. 


We shall come on open spaces and closed 
spaces. We find fields where 
there is a possible discretion and others in 
which there is none. Life insurers may have 
been reluctant to make payment of the pro- 
ceeds of a policy to a minor, where the 
policy provides for such a payment, without 
the appointment of a guardian. As a result, 
we find statutes. Subdivision 2 of Section 
145 of the New York Insurance Law is an 
example. The policy must directed 
such payment. The minor must be 18 years 


shall some 


have 


old. The sum may not exceed $3,000 in any 
year. The limited 
authority. We find such statutes in many 
of the We find the [ 
others currently in legislative process. In 


one statute reflects a 


states. enactment of 


an earlier article, | have discussed a series 
of statutes that permit payment of limited 
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sums to a parent or a person standing in 
that relation.” Section 1430 of the California 
Probate Code is an example; Section 480 of 


the probate act in Volume 1-3 of Smith- 
Hurd’s Illinois statutes is another. 

In the relations between a life insure 
and a minor there are vast spaces in which 


an option to deal or not 
where the insurer is put to the test of judg 
ment by action 
calculated risk 


the insurer has 


based on the taking of a 
We shall look briefly at the 
which 
which the life 


legal forms tension on 
The 
they 
ages at which minors are competent 
to commit themselves by Almost 
all of the states fix the for males 

} The 
same, but 
variations. Arkansas, Idaho, Ili 
Montana, Nevada, North Dakota, 
Oklahoma, South Dakota and Utah fix the 
age at 18. In some of the states, marriage 
Alabama, 
and Washington are ex 
Che statutes in their general appli 


create the 
insurer’s option rests 


states have enacted statutes wherein 
hx the 
contract 
i age of 21 
Chere is a variation—20—in Hawaii 
females is in general the 
tl ere are 


nos, 


makes females competent at 18 
California, Kansas 
amples 
cation leave open a minor’s power to con 


tract, with the reservation that the statute 
imports that the minor may disaflirm. The 
disafirmance may be made during the 
minority. Pippen v. Mutual Benefit Life In 


surance Company, which the Supreme Court 
of North Carolina decided, is an example 
The courts of some states hold that it may 
be made only on attaining majority. Lansing 
v. Michigan Central Railroad Company; de 
cided by the Supreme Court of Michigan, is 
an example 


This thought has 
field of life insurance. The Supreme Court 
of Wvyoming, in Novosel v. Sun Life Assw 
ance Company of Canada; held that a minor's 


been carried into the 


was effective when 
neither the minor nor his administrator had 
disaffirmed it. The Supreme Court of South 
Carolina in Dryman v. Liberty Life Insurani 

Company, cited and followed the Wyoming 
that the had the 
same capacity to effect the change of bene 


change of beneficiary 


decision. It said minor 


ficiary that he had possessed when he first 
took out the policy and designated the con 
party 
however, conflicting thought 
Krise, 
Company, 


testing as the beneficiary. There is, 
The lower courts 
Administrator 7% 


Trustee*® held 


of Pennsylvania, in 


Lycoming Trust 


that the administrator of the minor could 
' “Institutional Debtors, Small Estates and 
Minors,”’ 1956 Insurance Law Journal 156 


(March) 
2130 N. C. 23, 40 S. E. 822 (1902). 
126 Mich. 663, 86 N. W. 147 (1901) 
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disaffirm the minor’s appointment of a trus- 
tee as beneficiary. The court, in support of 
its decision, cited earlier cases, holding that 
the designation was a testamentary act and 
ineffective under the statute of wills which 
required that a person be 21 years of age 
before he might dispose of real or personal 


property by will. It will be necessary to 
discuss this case further, but just at this 
point, we are concerned with the option 
which a life insurer has in these circum- 


stances. The general rule is that a minot 
may enter into a contract and he may dis 


affirm any into which he has en 


tered We 
power to contract 
limit the power to 
right in the 

We have 


LIVE 


contract 
minor’s 
which 


create a 


theretore, the 

and the statutes 
contract and 
minor to disaffirm the contract 


have, 


statutes in which 


a minor’s parents powers 1n respect to 


some states 
the minor’s estate. Perhaps we find here an 
influence that from the civil 
Arkansas Statutes 
natural 
an unmarried minor child and 
that the parents or the 
e statute qualifies shall have 


comes to us 
law. Section 57-676 of the 
provides that the 
guardians of 


parents are the 


then goes on to say 
parent which tl 
and management of the estate of a 
minor which he trom 
m either of them and with 


the care 
has received by gitt 
the parents or fré 


out the necessity of judicial appointment 
he statute comes from the session laws of 
1921. We find a statute of like pattern in 


475.025 that 
where the law does not otherwise provide, 
the father and mother (or the survivor) are 
the natural guardians of their children, and 
have the custody and care of their persons, 
education and thei 


Missouri, where Section says 


estates when the estate 
is derived from the 
part of the 


statute, as it stood in 


parents. The provision 
1955 probate code. The 
1939, had a provision 
was not derived from 


Is a 


that when the estate 
the parent 
the parent 


acting as guardian and curator, 
and account 
as would other guardians and curators. In 
the life insurance field of law, we have the 
case of Wilson v. Kansas City Life Insuranc: 
Company,’ decided in the Kansas City Court 
ot Appeals in 1939 
obtained a life 


must give security 


\ minor’s mother had 
issued on and to the 
minor. The insured’s father had filed appli- 
cations for reinstatement which recited that 
the policy had lapsed. On the 
mother, 


policy 


insured’s 
as beneficiary, brought 
policy. The found 
payments had carried the 


death, his 
an action on the 
that the 


court 
made 


‘49 Wyo. 442, 55 P. 2d 302 (1936). 
» 14 Life Cases 183, 57 S. E. 2d 163 (1950) 


11 Pa. D. & C. 411 (1927). 
*1 Life Cases 1041, 233 Mo. App. 1006, 128 
S. W. 2d 319 (1939) 
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date of the insured’s 
Che father had not been appointed 
nor given a bond. The in 
rested on the that the insured 


was bound by the father’s act by 


coverage beyond the 
death 
guardian been 
sure! point 
reason ot 
1 | 


the fact that the 


guardian 


father was the insured’s 

The court cited and fol 
case which had held that a 
ad no right to 


| 
control or dispose of a child’s property de- 


lowed an earlier 


tather, as natural guardian, 


rived from any other person than the father 
until he had given bond and security under 


the statut The court said that here the 
father had not taken out the policy and 
that the policy was property that the minor 


Life insurance has been made the subject 


of regulation by the states. The power has 


been exercised through administrative agen 








cies which, in colloquial speech, are de 

scribed as the “insurat departments.” 
Perhaps, in thei Q these departments 
were directed to t matter of financial 
security Now they exercise a far wider 
control, which includes policy forms. The 
administrative control rests on state stat 
ites which have been drawn together into 
insurance codes. We find in the codes of a 
I mber of the states a pt ision which fixes 
the circumstances I hi 1 life insure 
ma\ make poli ( tracts wit minors and 
the conditions on whic minors may exe! 
cise the rights unde poli es These provi 
sions are sometimes popularly described as 
enabling statutes.” If we use the popular 
lescription, we must keep in mind that 
these statutes are not unitorn The statutes 
ave a common purpose in that they fix a 
chart by which lite insurers may be guided 
I the parti il State I the wsuing ot 
policies t minors and inting minors 
l wers indet the p c1es issued 


States Which Have Enabling Statutes 


Reference to these statutes will show the 


extent to which the states have adopted 
: } 

this type ot legislation. A list of the states, 
th citation of the section of the code of 


each in which the statute is found, follows 
Arizona Annotated, Sec 
20-1106; California Insurance Code 
Section 10112; Connecticut General Statutes 
(revision of 1949), Section 6147; Delaware 
Code Annotated, Title 18, Section 920; Dis 
f Columbia Code, 


Revised Statutes 


tion 


trict of Section 35-430 
(5 2l/cc): Revised 
Chapter 181, Section 


Annotated Statutes, Chapter 73, 


Laws of Hawaii, 1955, 
$12; Smith-Hurd Illi 


nois Section 


S97 N. J. L. 206, 116 A. 798 (1922) 
'o7 N. J. L. 197, 117 A. 836 (1922) 


Minors 


854; General Statutes of Kansas Annotated, 
1949, Section 40-237; Baldwin’s Kentucky 
Revised Statutes, Section 304.649; Louisiana 
Revised Statutes of 1950, Section 22:612; 
Revised Statutes of Maine, Chapter 60, Sec- 


tion 161; Annotated Code of Maryland, 
1957, Article 48A, Section 201; Massachu- 
setts Annotated Laws, Chapter 175, Section 
128; Michigan Statutes Annotated, Section 


24.12205; Mississippi Code (1942, annotated), 
Section 5687; Nevada Revised Statutes, Sec- 
tion 690.080; Revised Statutes of Nebraska, 
44-705; New Statutes An- 
Title 17:34-30; McKinney’s Con- 
Laws of New York, Annotated, 
Part I; Se ction 145; General Sta = 
ut North Carolina, 58-205.1; 
Page *s ( Yhio Revise d Code, Annotate d, sec 
tion 3911.08; Oklahoma Statutes, Annotated, 
Title 36, 819; Purdon’s Pennsyl- 
vania Statutes Annotated, Title 40, Section 
572; Utah Code Annotated, Section 31-19-2- 
(2); Code of Virginia, Section 38.1-436; 
Revised Code of Washington, 
48.18.020; West Virginia Code of 1958, An 


notated, Section 3374(4) 


Section Jersey 
notated, 
solidate d 


Book 2/, 


utes oft 


section 


section 





We will see these statutes in clearer light 
if we look for a moment at what the courts 
have written in respect to them. In Prahm 


Prudential Insurance Company of America’ 


Errors and Appeals of New 


922 hi 


the Court of 


Jersey in | 


beneficiary on a policy that the insurer 
issued to a minor ho had died 
still a minor. The insurer pleaded that 


representations that the insured had 


in ti 





} 1 
le application were lse and fraud 





should be 


Che plaintiff said that answet! 

stricke n rl e court note d P | 1907, pagt 
138, Section 11, and wrote: ‘ that statute 
puts infants over 15 years of age substan- 
tially on an adult basis in respect ot life 
insurance of the character in question.” 


sent the 


the ground that the misrepresentation had 


Che court case back for re« trial on 


Later in the 


not been proved same year, 
the court had the case of Kerpchak v. John 


Vutua 


which raised a like 


Life Insurance Company? 


Hancock 1p 


point of law. The ques 


tion of infancy was raised. The court wrote 


that since the policy had been taken by a 
minor above the age of 15 ye irs, the false 
and fraudulent statement was a defense; it 
referred to the reasoning in Prahm v. Pru 





Insurance ( of America 
In Wil Prudential Insuranc: 


of America,” the 


dentta ompany 


son 7% Company 
Supreme Court of Michi- 
gan had a case where the insured, 16 years 
of age, and 


had taken a policy borrowed 


1 276 Mich. 332, 267 N. W. 824 (1936) 
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$100 on the security of the policy. The in- 
sured had died, and there was an issue as to 
lapse. The beneficiary said that the policy 
had been disaffirmed after the minor’s death 
and the loan might not be considered in 
computing the term insurance. The court 
held that the loan was valid and binding 
under Section 12454, Compiled Laws, 1929. 


In Hamm v. Prudential Insurance Com- 
pany of America,” a minor sought to disaffirm 
a policy on the ground of infancy, under the 
common law rule that he had the right to make 
the contract and that it was voidable at his 
election. Counsel said that the statute was 
simply a declaration of the common law. 
The Appellate Division of the Supreme 
Court of New York wrote that the legisla- 
ture had made the policy binding on the 
minor by the statute in order that the minor 
might have the benefits that the policy could 
give. 

The Court of Appeals of Hamilton County, 
Ohio, in Minning v. Prudential Insurance 
Company of America,” noted the Ohio stat- 
ute, and held that the minor alone had the 
power to surrender the policy and that the 
power might not be exercised by a revocable 
beneficiary since the contract was between 
the insurer and the minor. 


Administrative Practice 


The statutes that authorize an insurer and 
a minor to contract in respect to life insur- 
ance might well be used to reduce the work 
load in the life insurer’s home office. Prac- 
tices which were effective 15 years ago are 
not likely to serve a life insurer well now 
Che 


moves administrative operations toward a 


growing volume of policies issued 
mechanical form. The clerks’ operative ac- 
be reduced to a minimum. The 
that the super- 


visor may no longer be a person of discretion 


t10n must 


volume may become such 


The statutes permit a life insurer to make 
uniform 
For 


its administrative action within a 
statute. 
changes of beneficiary, policy loans and sur- 
may follow a like form of 
administrative given state. A 
It simplifies the 


state that has a example, 


renders each 
action in a 
uniformity thereby arises. 
administrative action. It eliminates confu- 
sion, among the public and among agents, 
which is likely to be present where different 
practices are followed under the various powers 





Agents will not be disturbed in 
finding one practice in respect to loans and 
another in respect to surrenders. Policy- 
holders will not need to inquire—and thereby 
increase the work load—as to why they 
may take a loan but may not make a sur- 
render. The administrative practice as the 
volume of insurance increases must move as 
near as is possible to simplicity, so we may 
say at this point that the statutes make a 
uniformity of practice feasible within a 
given state. 


in the policy. 


Some life insurers have placed their in- 
surance operations entirely on a regional 
basis. The statutes make it possible for all 
life insurers to simplify their administrative 
practice by diversity of action. The forms 
for a change of beneficiary may be placed 
with a regional office with an instruction as 
to the range of beneficiaries the state statute 
permits and as to the consents, if any, that 
the state statute requires. The same may 
be done in respect to policy loans and sur- 
renders. The forms will come to the home 
office executed in the manner that the stat- 
ute requires. The work load will be reduced 
by diversity of the administrative action. 
The tendency towards mechanical action 
will be overcome and brought back to a 
discretional by administrative rules 
that rest on the discretion that the statute 
provides. 


basis 


The Appellate Division of the Supreme 
Court of New York, Third Department, 
held in Hamm v. Prudential Insurance Com- 
pany of America™ that the New York statute 
applied to an endowment policy. The court 
deemed the legislature to have in mind the 
forms of insurance that were commonly in 
use. Some of the statutes have a provision 
that the minor may not avoid the contract, 
nor the exercise of a right under it. A large 
majority of the statutes say that a minor 
shall not be bound by an _ unperformed 
agreement to pay by promissory note, or 
otherwise, a premium on the contract. 

California and Nevada have provisions in 
respect to policies that might result in per 
sonal liability for assessments. In those states 
the parent or guardian must assume such a 
liability in writing and in the form that the 
Commissioner has approved. 

The Section on Insurance Law of the IIli- 
nois Bar Association, in annotations to the 
Illinois Insurance Code, expresses the opin- 
ion that the Kansas statute has no provi- 


sion for giving acquittance.™ 


144Tilinois Insurance Code Annotated (Annota- 
tion Committee, Section on Insurance Law of 
Illinois Bar Association) 
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Range 
of Beneficiaries 


The range of beneficiaries which the stat- 
utes permit requires special notice. They 
affect the administrative process. They de- 
In two of 
and Mis- 
there is a insurable 
The majority of the statutes limit 
the power of designation to a father, mother, 
wife, child, brother or sister. The 
statutes in ten of the states let grandparents 
into the designation. In Virginia the stat- 
ute reters to ascending or descending kin lred. 
The Kansas, North Carolina and Pennsyl- 
vania statutes have no provision in respect 


fine a field of insurable interest. 
the statutes—those of Delaware 
sissippi- reference to 
interest. 


husband, 


to the beneficiaries. The variations in the 
designations of beneficiaries need not turn 
the insuring process to a mechanical basis, 


may be made of 


since administrative use 

the regional offices. In instruction to a re- 
gional office, one will give the range of 
beneficiaries permitted in a given state: The 
office would then be in a position to advise 
the insured on this point, and the designa- 
tion would follow the requirement of the 
state statute. 

The Pennsylvania statute fixing the minor’s 
powers includes in express words the right 
to assign the policy. That statute gives the 
minor in general terms the entire power 


that adults have in respect to policies. 


In California and Nevada the statutes i1 


“heretofore or hereafter is- 


Kowalski 


Illinois wrote: 


1 
clude contracts 
sued.” In People v 


Court of 


’ the Supreme 


“The question at 


what age one otherwise qualified to ente 
into a contract shall have the right to make 


their 

their obligations is 
the 
Northern Railway 7 
Court of tl 


lawful contracts and be entitled to 


benefits and bound by 


within the control of Legislature.” In 
Charlotte Harbor & 
Welles,” the Supreme 
held “The 


proposition is that 


e United 
and established 


the 


States general 


what Legislature 


could have authorized, it can ratify if it can 


authorize at the time of ratification.” In 
those applicant-control policies in which 
the applicant and the insurer have agreed 


that the 


pe licy exercise 


minor may at an age fixed in the 
the powers there will be no 
point open under the contract clause or the 


Constitution, since the parties have agree: 





as to the age at which the insured minor 
may exercise the powers 
307 Ill. 378, 1388 N. E. 634 (1933) 
260 U. S. 8, 67 L. Ed. 100 (19 
17 3 Life Cases (2d) 347, 140 N. E. 2d 89 (1956) 


Minors 


Che have been from 
time to time. The basic pattern of the stat- 
utes reaches back over many years; that of 
the New York statute is found in Chapter 
437 of the Laws of 1902, that of the Illinois 
statute in Section 242 of the Insurance Act of 
July 6, 1937, and that of California in Chapter 


431 of the Laws of 1935. 


statutes amended 


In the Canadian provinces, there is a 
uniform statute which is found in the Uni- 
form Life Insurance Act of the Provinces 
of Canada except for Quebec. It is simple 


and direct. It gives full capacity to a minor 


at 15 years. He may then ratify any con- 
tract that he made before he attained the 
age of 15. He may deal with any interest 


that he may have in a contract of insurance 
that another has effected on his life. Mar- 
ried minors have the same right to insure 
each other’s lives as do adults. An example 
. statutory form may be found in 
155 of the Ontario Statute. 


In Western Southern Life Insurance 
Company v. Hague," the court “Ac- 
tually, a policy of life insurance is merely a 
! ‘owned 

just the 


1 
1 
rr the 


( 


Section 
and 
wrote 


chose oses-in-action are 


in-action; cl 
by the person having title to them 


way he owns his other chattels.” 


The statutes, 
power to 


give minors 
life insurance 


insofar as they 


the contract tor 


and to exercise powers under life insurance 
contracts, modify any rules in respect to the 
minors. The statutes are a part 
the 


deemed to express the public policy of the 


capacity ot 


of the insurance code, and code is 


state. In Guerin v. New York Life Insurance 
Company,” the Appellate Division of the 
Supreme Court of the State of New York, 
First Department, wrote “There is no 
doubt that insofar as the Insurance Law 


gives specific authority to make loans and 


pay off indebtedness and collect interest in 
] 


advance to the end of the current policy 
year, such authority, if it is in conflict with 
Section 371 of the General Business Law, 
overrides or modifies that Section to the 
extent necessary to give effect to the pro- 


visions of the Insurance Law 


Age at Which 
Minor Becomes Competent 
L hi 


description—namely, 


ive written that if we use the popular 


“enabling acts’—we 


must keep in mind that the statutes are not 


uniform. As to some of the variations that 


Life Cases 901, 271 App. Div. 110, 62 


2d 805 (1946) 


8 1} 
N. Xt. 5 
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might be in a reading of the statutes, we 
might look first for the age at which the 
minor becomes competent to contract for 


We find that all but a few 
of the statutes fix the age at 15 years and 


life insurance. 


there is generally a reference to the nearest 
birthday. The Michigan rule is 16 years. 
in Nebraska is 14 years, with a 
that a surrender or dis- 
charge must have the written approval of 
a parent or liable for the minor’s 
support. In Oklahoma and Pennsylvania 
the rule is 18 years. The Virginia 


The age 
special proviso 
person 


age in 
is 16 years. 

In some of the consent of a 
parent or other person is necessary. Cali 


states, the 


the consent of a 
guardian where the minor is under 16 years 
and the rule applies both to the 
contract and the exercise of the contractual 
The amendment of 1957 
the consent of a parent or guardian when a 


iormia requires parent or 


or age 


rights requires 


minor gives a discharge for benefits that 
have accrued or money that is payable 
under the policy. The Kansas statute re- 


written consent of a 


if the minor is under 18 years ot 


quires the parent or 
guardian 
ag In Maine, a surrender or discharge 
consent of the beneficiary. It 


under 16 Nevada 


requires the 


the minor is years, the 


statute requires the written consent of a 
parent or guardian for the discharge of 
any benefit accruing or money payable 


under the policy. I noted already that in 
Nebraska the approval in writing of a par- 
ent or person liable for the minor’s support 
a surrender or 
Virginia requires that all 
16 years ot 


is necessary to discharge 


under the policy. 


beneficiaries who are at least 


age shall unite in a discharge for any 


benefit accruing or money payable and in 


the creation of any lien on the policy for 


money borrowed or for unpaid premiums 


and interest thereon. If the minor resides 


with one or both of his parents, the appli- 
cation for the policy must be approved in 
one of the In Hawai 


writing by parents. 


unless the policy provides otherwise or 
unless all premiums are paid by the minor, 
the father 


the divorce ot the 


or, in the event of his death or 


parents and the award 


of custody to the mother, the mother is 
authorized to surrender, make loans or as- 


sign the policy and give a valid discharge 


for any benefit or money payable and to 
exercise the rights and privileges that the 
policy gives the insured and without a 


court order or the appointment of a legal 
guardian. The statute also says that when 


yr. S. 1059 (1918). 





a minor, 
provides otherwise, 
the ownership or property interest of the 
insured shall be in the minor and continue 


issued on the life of 
and unless the policy 


a policy 1s 


until lapse, surrender, assignment or action 
under the policy provisions and while the 
minor is under the age of 20 years. 

We 


bri vadening of 


had, in the past few 
the kinds of 
many of the 


have years, a 


The 


statutes is to 


coverage. 
reference in 
life, health accident 
few, the reference is to life or 
insurance. A few of the 
annuities 


insurance. In a 
disability 
refer to 


and 


statutes 


Life insurers issue policies on the lives 
of minors in third 
applicant—usually a parent or 
The policy is written with a clause 
applicant may 


which a party is the 


other rela- 
tive. 
whereby the 
powers under the policy for 


exercise the 
a period of 
time; thereafter the third party’s control of 
the policy ends. There is often a provision 
that thereafter the minor may exercise the 


powers under the policy. The clause may 
vest the powers in the minor at the speci- 
fed age or may refer to a guardian. Such 
contracts are often described as “appli- 
cant-control policies.” We may inquire as 
to the relation which the statutes have to 


applicant-control policies. Perhaps—as_ to 


the nature of these contracts—it would be 
well brietly to refer to the case law. In 
Stettheimer v. Wood Harman Richmond 


Realty Company,” the New York Supreme 


Court, Appellate Term, First Department, 
wrote: “We have, therefore, the situation 
where an adult makes an agreement for 


an infant. It is not 
agreement 


the ultimate benefit of 
even contended that 
can be rescinded, or otherwise avoided, be- 


such an 


cause of any consideration of infancy.” 


We 


ascertain 


look at the 
they 
whereby the statute fixes the minor’s rights 
after the control of the third party has ter 
minated and the minor’s power 
under the terms of the policy. The Arizona 
statute says, in a separate sentence, that the 
minor shall be deemed competent to exer- 
cise all rights and powers under any con- 


must now Statutes to 


whether contain provisions 


has arisen 


of life or disability insurance on his 


as if he were of full legal 


tract 


own life or body 


age. The California statute refers to con- 
tracts issued to or upon the life of any 
person not of the full age of 21. The 


Nebraska statute is of interest in that Sec- 
tion 44-706 permits an applicant to exercise 
the powers under a policy on a minor prior 
to the time that the minor is 14 years of 
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that Section 44-705 gives a minor 
of not less than 14 years of age the power 
to contract for or with respect to insurance 
upon his life. The New York statute says 
that the power extends to any life insurance 
contract on the life of the The 
Virginia statute, after empowering a minor 
or not 


life insurance, goes on to say 


age and 


minor. 
less than 16 years to contract for 
y that a minor 
of that age may exercise every right and 
enjoy every benefit provided by any life 
insurance contract on the iz 
West Virginia statute says that a minor of 
not less than 15 years may 


minor’s life. The 


contract for life 


Or accident and sickness insurance on his 


own lite 


such a minor shall be deemed competent 


and, in a separate provision, that 


to exercise 
} 


lle or 


the rights under any contract of 
accident and 
his own life as though of full age. The 
statutes noted have broad provisions that 


sickness insurance on 


include a minor acting under an applicant- 
control policy. It would seem that the 
Massachusetts, New and Ohio stat 
utes may reasonably be construed to include 


a like 


struction by 


Je rsey 


rules of con 
Attorney 
Superintendent 


powell | can show the 


two citations. The 


General of Ohio advised the 


ot Insurance that the statute did not cover 


notes which a minor gave in 





payment ol 





a premium. He wrote that the statute was 


in derogation of the rule of the common 
law; it must be strictly construed; and 
the minor may do only the things that the 
statute specifies.” In l’oorhies v. Faust," the 
Supreme Court of Michigan wrote that 
where the language of the statute is cleat 
and unambiguous, the rule, part materia, 
may not be invoked to control by way of 


former policy the plain language of a sub 


sequent statute 


Conflict of Laws 


business 

n the 
about. They 
and later they move 
there 


Many life insurers transact their 


in all of the states of the Union and 1 
Our 


territories 


are domiciled in a state 


people move 


{ 


to another state and have a domicile 


Che insurance administrator will, therefore, 


find many application files where a policy 


had been issued under an enabling statute 


in a state in the past and where residence 
in a different state now appears upon the 
file Does the enabling act of the state 
where the policy was issued continue to 
determine the powers that a minor may 
exercise under the policy? The state where 

* Opinion 2247, p. 100 (1925) See Justice 


Breitel’s comment at the Columbia Law School 
Centennial Conference. 
21220 Mich. 155, 189 N. W. 1006 (1922) 


Minors 


the minor now resides may have an enabl- 
ing act which has conditions that differ 
from those of the state in which the policy 
was issued. The state where the minor 


now resides may not have an enabling act 
The change concerns something more than 


the words “conflict of laws” connotes. A 


state has, by and tradition, a spe- 
minors which it 
through statutes directed to the life experi- 
ences into which minors move. 
that 


was issued is the law of any 


custom 
cial interest in exercises 
If we say 
the law of the place where the policy 
given case or 
if we refer to the law of the place of per- 
formance, we have not covered the matter 
of the minor’s powers in the state to which 
he has removed. We have the 
have in the 


state lines 


and we variations expressions 


of public policy which the statutes express 
Beale 

“Therefore the fact that a person is a major 

affect the 

question of his minority or his capacity in 


Professor made this comment: 


Or minor in one state does not 


any particular in another state.” ™* The in- 


1 
! 
ed’s present domicile 


Sil 


is, therefore, a part 


of the problem which the insurance admin 


istrator has at hand Each of these prob- 
lems must be dealt with as a_ special 
circumstance. If there is an enabling stat- 


insured resides, 
Ovisions O hat statute must be con 
provisions 


the state where the policy 


court of 
Statute 


weuld not 


li an arly Kentucky case the 
held that the 


vhich required that the by 


Kentucky 
’ 
aws 


be considered a part of the certificate of 


insurance unless printed upon or attached 
to the certificate was binding on a society 
vhich insured a person in the state. Che 
court disregarded a plea that the certificate 
vas an Ilhnois contract made and to be 


performed in that state 





Phe reme Court of Georgia, in a much 
more recent case, held that a DPD ylicy of lite 
nsurance issued and delivered in Florida 
while t 


the insured was resident there did not 


arry into Georgia the provisions of 


exemption statute and its provi- 
inured exclusively to 
e child or children and husband 
insured Ihe 


or wife of the insured, while 


domiciled in Georgia, had changed the bene 


under a provision in the policy. The 


rt said that the 


nciary 


insured had exercised 


11 
col 


2 Beale, The Conflict of Laws, Vol. 2, p "662. 
Supreme Lodge K. P. v. Hunziker, 121 Ky. 
33, 87 S. W. 1134 (1905) 
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the right while domiciled in Georgia under 
a provision in the policy and that Georgia 
law did not forbid the 

The Florida Supreme 
Section 222.14 of the 
exempts the 


: . 24 
new designation. 


interpreting 
Florida statutes, which 
cash-surrender value of life 
insurance issued upon the lives of citizens 
Florida, held that 
where the policy was issued to the insured 
while he was a citizen and resident of Flor 
ida, the right to the exemption depended, 
nevertheless, 


Court, 


or residents of even 


upon the domicile at the time 
claimed 

Since the 
and 


the insured the benefit of the ex 


emption insured was then a 


citizen resident of California, he was 


not entitled to claim the exemption.” 


Carnahan has made this state 
ment, which I feel reflects the problem that 
the insurance administrator meets and must 


Profess I 


solve in tl ese cases ot change of re sidence 
“An examination of the life insurance cases 
presenting problems of conflict of laws 
strongly suggests that the courts are treat 


ing various cases as presenting specialized 


problems, each of which contains facts con- 


nected with several states. The courts are 
apparently evaluating the relationship of 
these operative facts and their connection 
with several states and deciding each cass 
witl a view to. the social consequences 


flow 


accepte d 


which will 
Any of the 
iad to permit the court to express 


he court 


from any possible choice 


“rules” may be suffi 
ciently br 
in the opinion the decision which t 


has reached. 
the minor is 
The Su- 


Court of Nebraska wrote in Geary v 


The law of the state where 


domiciled must be considered 
preme 
Geary: “Resident minor children are wards 
of the 
interested.” * American Jurisprudence has 
“In this Country, the 


with 


state in whom the government is 
summarized the rule: 


several states stand, reference to the 
persons and property of infants, in the situa- 
aa 


tion ot parens patrac 


Guides for Life Insurers 
in States Without Enabling Statutes 


Our analysis has already shown that all 
of the states do not have enabling statutes. 
In the states where there are no Statutes, 


a chart by which 


cuided in the issuing 


life insurers do not have 


they may be of policies 


to minors and inting minors powers 


‘Fenn v. Castelanna, 8 Life Cases 729, 196 


Ga. 22, 25S. E. 2d 796 (1943) 
* Marshall v. Bacon, 97 So. 2d 252 (1957) 
*C. W. Carnalian, Conflict of Laws and Life 
Insurance Contracts (2d Ed., 1958), Sec 15 
p. 52 
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under policies issued. Now consideration 


will be given to circumstances which may 
guide life insurers in the states that have 
no enabling statutes. Here we enter a 


administration of life insur- 
are in the field of business 


different field 
ance. Here we 
continue to be in the 


found in 


practice, but we 
position where direction must be 
statutes and in case law. 


The Revision Commission of New 
York in 1951 studied the proposed amend- 
ments to the Decedents Estate Law of New 
York, directed to the unification of 
governing the payment of funds, payable by 
banks, 


Law 


rules 


insurance companies, government 
agencies and other institutional debtors on 


the death of the person entitled. From this 


study, the legislature made two amend- 
ments to the decedents estate law. One was 
concerned with the designation of benefi- 


debts and the other 
institutional debts, 


institutional 
payment of 
without administration, 
2l-a 103-a. The 
study, pointed out that exceptions had been 
tolerate d because the debtor 
established 
tine, orderly 


claries of 
with the 
namely, Sections 
and commission, in its 
is normally an 
institution operating in a rou- 
and formal manner. The com 
opinion that the 
wills—namely, disposi 


mission expressed the 


formal requisite of 


tions and seriously made—and 


evidence of 


carefully 
reliable the dispositions were 
adequately served by the institutional set- 
and the normally in- 
volved in taking out insurance, opening a 
bank account, buving United S 


be mds or 


ting signed writing 
ates savings 


entering a government pension 


system. Here we have a recognition of 


institutional practice. Life insurers have an 
institutional practice which rests in the rules 
that govern the insuring processes of each 

find one 
forms. If 
practice, we may 


cover in a general way the rules that govern 


life insurer. These rules of practice 


expression in the insu policy 





rers’ 
we refer to the insurers’ 


a life insurer in its operations. If we were 
to take the recognition of institutional prac 
tice and the practice which governs insurers 
might be led to in- 
quire whether there is an institutional jur- 
isprudence. We would be looking then at 
established rules of 


in their operation, we 


action which govern 
millions of transactions in the field of life 


Insurance, 


As noted earlier, life insurers are subject 


to the rules and regulations of the 


state 


102 Neb. 511, 167 N. W. 778 (1918) 
*27 American Jurisprudence, Sec. 102, p. 823 
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insurance departments and are subject to 
insurance codes. These proceed 
outside the field of life insurance. 
They rest with the legislative and execu- 
tive branches of the state governments. Per- 
haps, in the future, life insurance may 
develop an institutional jurisprudence that 
will cover and make much 
of the regulatory control that the states now 
exercise. The adversary lawyer would then 
tend to disappear in the 
departments. 


the state 
from 


unnecessary 


insurance legal 
The life insurer and its legal 
department would approach all public rela- 
tions with the realization that the life 
insurers exercise a quasi-judicial power in 
society. Perhaps this imaginative view of 
possible future ways of action may be of 


he Ip here 


The life insurer 
arrangements 


make contractual 
subject to a 


may 


with minors 


power that the law vests in minors under 
certain conditidns to disaffirm their con- 
tracts. In an early decision and in a case 


that arose before the enactment of the en- 


abling statute in California, the district 
court of appeal, in Flitner v. Equitable Life 
Assurance Society,” pointed out that this 


may seem, under given circumstances, to 
be a hardship on one who contracts with 
a minor, but it is a right conferred by 
the law for protection against improvidence 
and the while its exer- 
cise may be the occasion of injury to those 
who dealt in faith, the 


quence might have been avoided by declin- 


designs of others; 


have good conse- 


ing to enter into the contract. 


Che assumption of risk requires a recon- 
ciliation of the life insurers’ practice and the 
rules of law set forth in the 
defined in the court 
two elements present: 


risk 


exercise oO! 


statutes and 
decisions. There are 
the definition of the 


which is considered 


and the 
judgment in the as 


being 
business 
the risk. 


sumption of Pe rhaps a reference 


to case law here regarding various powers 
that a policy usually grants 
policy a surrender 


| 
Value 


the making ot 
and receipt of the 
proceeds, the 


loans, 
surrender change of 
beneficiaries, and misrepresentations—will 
an outline of the possible risk 


We will assume that the policy 


give at least 


lorms are 


in accord with the controlling law In 
Shank v. Fidelity Mutual Life Insurance Com- 
pany,” the Supreme Court of Minnesota 


wrote: “Any provision in a policy of in- 
surance which is contrary to the statutory 
ineffective ” It cited 


provisions is 
the prior case of Maryland Casualty Com 


30 Cal. App. 209, 157 
11 Life Cases 302, 221 
2d 235 (1945) 


P. 630 (1916) 
21 Minn. 124, 21 N. W 


Minors 


pany v. American Lumber & Wrecking Com- 
pany, Inc.,” and this excerpt from it: 
“If there is no statute governing the form 
and content of the policy, the parties are 
free to incorporate such and 
they subject 
only to such restrictions of law as are other 
parties to a voluntary contract.” 


New York Life 
and its holding that 
the insurance code prevails over the gen- 
eral law, has already cited. If the 
insurance rights and duties 
of a minor and of the life insurer, the code 
is the controlling law. It 
insurers who do business within the state. 
In Hoopeston Company v. Cullen.™ the Su- 
preme Court of the United States wrote: 
“Nothing in the Constitution requires a 
state to nullify its own protective standards 
because an 


used 


provisions 


conditions as desire 


Che case of Guerin v 


Insurance Company,” 


been 
code defines the 


reaches f reign 


regulated has its 
The power New 
regulate domestic 


enterprise 
headquarters elsewhere. 
York 


may exercise to 


insurance associations may be applied to 
foreign associations which New York per- 
mits to enter the same kind of business.” 
Che presence of state control in this field 


is reflected in the action that the legisla- 
tures take from time to time in amending 
the enabling acts. The 1957 amendment of 
he California statute changed the 
practice where money is paid under a policy 


is an example. 


t 


which 
Recently, there have been 
New York. In 
1 
legislature 


the basis of experience under the statutes. 
In the states which do not 


several amendments in 


these amendments, the acts on 


have an insur- 


ance code provision in respect to minors’ 
powers in life insurance, there is present 
in statutory or case law form the rule that 
a contract of a minor is subject to disaf- 


firmance \ reference to some of the rules 
that the courts consider controlling may be 
helpful to the making 


insurance, 


administrator in 


prophecies in this field of life 


Policy Loans 


\ few notes on policy loans may be made, 
limited to over-all which reflect the 
principles that an administrator in the field 
should have in mind, If the 
under 


rules 


matter arises 
an enabling statute which has a pro- 
vision for the exercise of the loan privilege 
and the requirements of the statute have 


been followed, a loan to the minor is 
valid. The Supreme Court of Michigan con- 
sidered and decided this matter in Wtlson 

1204 Minn. 47, 282 N. W. 806 (1938) 

Cited at footnote 18 

318 I S. 313, 87 L. Eda 722 (1943) 
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Prudential Insurance Ame? 
‘ in 1936 The 
under the 
said that he 


he minor could exercise the 


Company of 
A 

\ttorney General of 
in a ruling enabling act of 


state, was of the opinion 
loan priv 
under the policies subject to the con 


of the policy, including those that 


nonpayment of the loan he cases 


outside of enabling statutes de 


1 
local law 


som degrec upon the 
York, the court of appeals, in 
Mutual Life Insurance Company," 
in 1911, held that the 
could, without an 
7 ourt, exer 

a policy wl 
stated that the 
was ample undet 


minor 


court surro 


the statute 


ie authority was unnecessary 
general guardian had authority t 


personal property of the ward 


url Supreme 

Life Insurance 
1920, followed the 
Mutual Life 


id taken a 


Insurance 


p! bate 
there 
bate c 


Missour 


matters, 
k1 


1IoOw!l 


since 


hat mone 
be paid to a minor without the consent of 


parent or guardian; this has the result of 


iW 


bringing all such payments to the notice of 


the parent or guardian. In the background 


of the Pennsylvania 
reluctance of parents to permit 


control ot 


minors 
have policies 


pure hased for the 


We often have 


are themselves 


that parents 


minors’ benefit. 


references to terms wl 


indefinite—for example, 
* Cited at footnote 10 
Cited at footnote 20 
201 N. Y. 492, 94 N. E 
7 227 S. W. 429 (1920) 
*Cited at footnote 8 
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1075 (1911) 


statute, we find the 


reference to “partial disaffirmance.” These 
only capable of application 
to facts when the expression has been made 


more definite. 


expressions are 


Che reference to partial dis 
affirmance takes on meaning when we con 
sider the rule of law to which the expression 


refers, but which it does not define. There 


is a rule of law that if a person makes a 
to conditions o1 
not take the benefit of 
the contract without the burden of the con 
stipulations. A 


atlirm a contract 


which is subject 


he may 


contract 
stipulations, 
ditions o1 minor may dis 
If he accepts the contract, 


terms. When 


becomes cle al 


is bound by its stated 
thes 


minor may 


terms, the rule 
disaffirm the contract dur 
We have seen that Michi 
There 

may not 
minority, 
that 
Perhaps it may be 


his minority 


IS an exception majority 1s 


required. The minor ratify the 


contract during his since the 
result is only a contract 


affirmed 


may be dis 
said that if 
contract and claims 
is bound by all of the provi 


sions of th act. The rule we have 


continues the 

its bene hts, he 

relation to cases such 

Prudential Insurance Company 
and Kerpchak v. John Hanco 

Insurance Company,” 


h considered the 


de cide d in 
effect of 


yresentations, 


d by the 


] since those 
enabling stat 


this special 


adult. 


the minor for 


Status of an 


‘al application of all 


above discussio loans, we 
; 


with tl | that the minor 


safhirm tl polic its entiretv, but 


ninor may m t loan and then 


th } f 


the benef policy without 


affirm is pet 


sonal. It does n extend to those who have 


Williston is 


ot the opinion that it includes heirs, 


a collateral interest Professor 


execu 


ors, administrators and, 


probably, 
Since the right is 


gual 
dians.* personal and 
depends upon the contractual relation of the 
minor to the party, the right of dis 


extend 


other 
does not 
third have contracted 
the insurer for the benefit of a 
In Stettheimer v. Wood Harmon 
Realty Company," the Appellate 
the New York Supreme Court 
clear that a minor may not disaffirm 
third-party contracts. 


affirmance to policies in 


which parties with 
minor 
Richmond 
Term of 
Was quite 


such 


' Cited at footnote 9 
” Williston, Contracts (Revised Ed.), Vol 
Sec. 232 
" Cited at footnote 19 


IL J— August, 1959 





In policies which a third party contracts 
with an insurer for the benefit of a minor 
and wherein the ownership of the policy 
passes after a fixed time to the minor, the 
minor could not disaffirm the policy con- 
tract. under the rules 
I have discussed could not 
enforce the such policies 
without the conditions and 
stipulations. 


It would also follow 
that a 

benefits under 
burden of the 


minor 


[ have made some distinctions in respect 
to the enabling statutes. I have expressed 
the opinion that some of these statutes are 
broad in and by fair interpretation 
apply to all policies written on the life of a 
minor. If my thought in that 
right, the statute would control the exercise 
by the minor of the powers under the pol- 
icy, If the 


scope 


matter is 


enabling act is not of such 


there is no enabling act, the 


general law would control the minor’s powers 


scope or if 


and the minor’s exercise of power would be 
subject to disaffirmance. The insurer’s ac- 
tion in this field would be subject to the 
insurance administrator’s prophecies and to 
the basis of the 
spread of the 


the acceptance of risk on 
The 


office among life 


prophecies. regional 
insurers will facilitate the 
administration of policies of this type. The 
making of the prophecy will also take on 
the attributes of experience and skill rather 
than mechanical 
tration of the 


action which the concen- 


work in the home office now 


makes necessary. 


Exercise of Surrender Power 


We will 


surrender 


to the exercise of the 
under the terms of the 
Che Supreme Court of the United 
States, in Maclay v. Equitable Life Assur- 
Society,” held that the exercise of the 
and the collection of the 
value was the collection of a debt due 
under the terms of the and was 
of a debt. 
virtue of his 
to collect debts due to the ward. He 
is subject to the review by the proper court 
if his act was contrary 
est Che Supreme 
Mutual Life 
that the 
under the policy 
debtor and 
tween the insurance company and the insured 


turn 
power 


now 
policy. 


ance 


surrender 


cash 


power! 


policy 
neither a compromise nor a Sale 
\ guardian is authorized by 


ofthice 


to the ward’s inte1 
Court of 
Insurance 


Oregon, in 
Company 7 
sur- 


Uregon 


James,” said exercise of the 


render power created 


a relationship of creditor be- 


The courts hold that a minor has a power 


to surrender if the policy is subject to an 


#2152 U. S. 499, ; 
“6 Life 
1026 (1941) 


38 L. Ed. 528 (1894) 
121, 166 Ore. 336, 111 P. 2d 


Cases 


Minors 


enabling statute. In Minning v. Prudential 
Insurance Company of America,“ a father 
had applied for two policies on the lives 
of his He had paid the premiums. 
\ decree of divorce directed him to deliver 


sons, 


the policies to his former wife. The minors 
filed applications for the cash sur- 
render values of the policies. The insurer 
check in payment of the cash 
value on each of the policies and the checks 
were payable to the insured and their father. 
Both an insured and the father 
one of the checks. An insured 
dorsed the other. The insureds both died 
by drowning, and the father brought an 
action for the value of the policies. The 
trial denied the policy 
where the father in endorsing 
the check. It 


other policy. The father appealed in respect 


later 


issued its 


endorsed 
alone en- 


court recovery on 


had 


permitted 


joined 
recovery on the 


to the policy on which he had not endorsed 
the check. 


Hamilton 
It pointed 
and the 
years of age 


Appeals of 

versed the lower court. 
to the Ohio enabling statute 
fact that the minor was 18 { 
at the time of the surrender. It wrote that 
the contract of the with the 
right to sur- 
render the policy for its cash value. The 
which the check had drawn 
important. The court that 
when the option was exercised, the relation- 
debtor 
and the 


Court of 
County r« 


The 


insurer was 


son. He alone possessed the 
form in been 
Was not wrote 


and creditor between the 


insured was 


ship ot 


insurer created. 


Mutual Benefit Life Insurance 
decided in the 


In Pippen 7% 
Company," 
of North 


was issued to 


Supreme Court 


Carolina, an endowment policy 
a minor. It had a provision 
While still a 
sured received the cash value of the policy 
and surrendered the policy to the 


On the minor's death, the administrator of 


tor surrender. minor, the in- 


insurer. 
action for the face 
sought to affirm the 


surrender. The trial 
judgment for the 


his estate brought an 
oft the policy He 
rm the 


policy and disaft 


court gave insurer and, 
court affirmed. 
Was executory related to 
The insured could void 


could 


on appeal, the state supreme 


The contract and 
personal property 
infancy He 


it during refuse 


lormance 


per- 
or annul it by agreement with the 
He had followed the latter course 
W hen a 


exercises the privilege to rescind the con- 


company. 
by a voluntary surrendet minor 


tract, he may not afterwards abandon or 
repudiate the rescission and take the other 


alternative. 


‘* Cited at footnote 12 
* 130 N. C. 23, 40 S. E 





This is a fascinating worth our 
pause. Professor Williston, noting that the 
minor had not received back the premiums 


case, 


the surrender value, was of 
administrator’s claim 
contract 


paid and only 
the opinion that the 
was good; there had been a new 
minor and the insurer by 
which the policy had been rescinded on pay- 
ment of the surrender value; this contract 
could be disaffirmed.“” The court was aware 
of this point. The administrator 
firmed the policy and made no claim tor 
The court wrote that there was 
The de- 


cision would appear to mean that a minor 


between the 


had af- 


restitution 
no claim for restitution before it 


has in law a power of disaffirmance; he may 
exercise that power by an agreement that 
terminates the contract. The court wrote: 
“His disaffirmance could have 
either by refusing to perform his part of the 
contract, and then pleading his disability 
in a suit for its enforcement, or by a vol- 
annulment or cancellation made by 
agreement with the company And it ap- 
pears that he adopted the latter course, by 
surrender of the policy and 


been made 


untary 


a voluntary 
receiving its cash value.” 

The administrator had affirmed the policy 
The 
provision. 
The 


action 


which contained a surrender provision 
that 
That is not the issue in the case. 


administrator must accept 
case 
turns on the minor’s action, not the 


ot the administrator. 


written that a minor may not dis- 
contract that a third 


the minor’s benefit. | 


I have 
affirm a person has 


made for have also 
written that if under a policy provision the 
ownership and control of the policy 


of time to the minor, the in 


pass 
after a lapse 
surer must, in the minor’s actions under the 
consideration the 
trolling Thus, this 
portance to the administrator of insurance 


policy, take into con 


statutes case has im 
The disaffirmance after a period of time of a 
surrender throws the insuring process into 
confusion. The decision is proper when the 


insuring process is considered, since the 


allow for the 
Here the 


Massachusetts and 


process does not disafiirm 


disafirmance court 


A\la- 


case: 


ance of a 
referred to cases in 
bama, and quoted from an Alabama 


“The ¢ 


not be revived, except by mutual consent.” 


ontract, having been made void, can- 


The case dramatizes the value to life 


insurers of the enabling statutes. These stat- 
utes define the minor’s power to surrender 


the policy and to receive the cash value. 


* Williston, footnote 40, at 
Sec. 237, Note 4 


** Cited at footnote 5 
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work cited at 


Change of Beneficiary 


Concerning the change of beneficiary, 
perhaps it would be well to take 
general statements found in the 
These may not reflect the law in all of the 
They reflect a general view of the 
relationship. 


some 
decision. 


States. 
beneficial They 


starting peint for 


serve aS a 
making necessary dis- 
tinctions. 'n Dryman v. Liberty Life Insur- 
ance Company," decided in 1950, the Su- 
preme Court of South Carolina, in dealing 
with the point that the minor was not com- 
petent to effect the change of beneficiary, 
wrote: “He had the capacity to 
effect the change of beneficiary that he 
possessed when he first procured the pol- 


same 


icy and designated the respondent as the 
beneficiary.” 

The court referred to the decision of the 
Supreme Court of Wyoming in Novosel v 
Sun Life Assurance Company of Canada,* de- 
cided in 1936. There the court, in consider- 
ing the change of beneficiary by a minor, 
had pointed out that minors have the ca- 
pacity to contract when of sufficient age to 
understand what they are doing 


As noted, one who seeks to enforce a con- 
tract must accept the conditions and stipula- 
tions of the Wainwright Trust 
Company v. Prudential Life Insurance Com- 
pany“ is an interesting case in this field in 
respect to beneficiaries. A minor had desig- 
nated a cousin as beneficiary. On the minor’s 


contract, 


death, an administrator of his estate was 
appointed, disaffirmed the [ 
beneficiary demanded 


designation of 
payment of the 
A guardian was appointed for the 
beneficiary, and the administrator gave to 
the guardian The 
insurer had made payment to the guardian. In 
a suit by the administrator, the trial court sus- 


The 


and 
proceeds. 


notice of disaffirmance, 


tained a demurrer to the complaint 
Appellate Court of Indiana affirmed. It 
wrote that a contract is voidable 
but not void, that there must be a rescission 
and that the administrator had no greater 
right than the minor Che 
must accept the contract as a whole and, on 
the contract, it had action. If 
the act be treated as a disaffirmance, then 
there 


muinor’s 


administrator 
no right of 


was no basis of recovery, since the 


contract had been disaffirmed 


Returning to the case of Krise, Adminis 
trator v. Lycoming Trust Company, Trustee ™ 
there the Pennsylvania court had held that 
the administrator of a minor could disaffirm 
the minor’s appointment of a trustee as ben- 


** Cited at footnote 4 
* 80 Ind. App. 37, 134 N. E. 913 (1922) 
© Cited at footnote 6. 
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eficiary, on the ground that the designation 
was a testamentary act and ineffective under 
the statute of wills which required that a 
person be 2] before he might 
dispose of real or personal property by will 
We this thought in 
States. Williston 
rights 
upon 


years of age 


other 
stated that the 
contract of in- 
the doctrine of contracts 


meet cases in 
Professor 
beneficiary’s under a 
surance rest 
for the benefit of third persons,” The doc- 
trine for the benefit of third 


extended far in the case law 


persons has 
since the deci- 
The 
legislatures have enacted statutes which re- 
move trom life 


sion of the Pennsylvania court, state 
insurance transactions 
flicts with the statute of wills. I have developed 
this thought in two earlier papers—one con- 


cerne d 


con- 


contract as the basis of life 
insurance and the with the 
Wisconsin statute.” Like statutes 


cently been enacted in other states 


with 
other recent 


have re- 


In some of the textbooks, we find a 
that 
ficiary is a power of appointment which the 
minor may 
find any 


for this 


statement the designation of the bene- 
I have not been able to 


law 


exercise, 
definite statement in the 
An early 


the courts 


case 
Missouri case shows that 
inclined to such 
to the disability.” 
are statutes which might create a difficulty. 
Section 141 of the New York Real Property 
that 
by a person not capable of transferring real 
Section 11 
not transfer real property. The court of ap- 
peals held, in In re Moehring,” 
1897, that the section of the 
law applies to powers concerning personal 
property 
that Professor Williston accepted is more 
consistent with the contract relationship on 


are construe 


powers as subject Chere 


Law says a power cannot be exercised 


property says that a minor may 


decided in 
real property 


The basis of third-party contract 


which life insurance rests. In all of these 


matters, the purpose of the parties and the 


social usefulness of the insurance may come 
to be the basis of interpretation rather than 
policy provisions. An 
field of 


The courts no longer 


special construction of 


analogy is now emerging in the 


Statutory interpretation 


rest entirely on the canons of construction, 


but seek the legislative purpose 


The simplification of practice in the mat- 
ters that concern a minor’s exercise of pow- 
ers under a policy depends upon life insurance 
I have already written that 
the change to regional office administration 


administration 


i Williston, work cited at 
Sec. 369 

2 ‘Contract and Life Insurance,’’ 59 Dickin- 
son Law Review 40, 1954 Insurance Law Journal 
799: ‘The Statute of Wills and Life Insurance 
Wisconsin Statute,’’ 60 Dickinson Law Review 
293, 1956 Insurance Law Journal 577 


footnote 40, Vol 


Minors 


distributes the work load and opens the way 
to administrative rather than mechanical op- 
eration. The centralization at the home office 
might, in the end, by the very weight of the 
work load, turn the process into action by 
formula such a 
process, the head of a department would be- 
come little more than another clerk with a 
title. Mechanization might reach a point 
where administration displaced. The 
entire practice of home office review, when 
considered on the might be 
drawn into an issue of practical usefulness. 


rather than discretion, In 


Was 


basis of cost, 
There, as I have pointed out, the life insur- 
ers aware of the problem are turning toward 
regional action. 


We are a nation in which many customs 
and cultures have joined, Louisiana follows 
We find there the rules in re- 
spect to that are part of the civil 
law. These refiect an emphasis on the fam- 
ily. The state has, however, enacted an en- 


the civil law. 
minors 


abling statute. 
make their practice in 
subject to the statute. A 
formity will result with the practice in the 
othe which 
statutes 


Life insurers may, therefore, 
that 
substantial 


insurance state 


con- 


states have enacted enabling 


Misrepresentations 
held of 


to consider, It 


There is other action 
in life insurance that | 


is that of misrepresentations 


one minor 
wish 
It is an inter- 


esting field of law. 


If the life insurer acts under an enabling 
statute, no point as to the minor’s power to 
make representations is open. The 
stands as an adult. Earlier in th 
Prudential Life Insurance Company 
of America® and Kerpchak v. John Hancock 
Mutual Life Insurance Company 


discussed in other connections 


minor 
is article, 


Prahm 7 


have been 
Che decision 
in those cases rests on the New Jersey en- 


abling statute, Under the statute, the minor 


had the power to contract and, therefore, 


the respective rights of the parties were to 


be found in the policy 


Chere is a like case 
: Hancock 


in Connecticut—Guariglia v. John 
Vutua 


minor 


Life Insurance Company.” There the 


was 15 years and seven months of 


age. The court pointed to Section 6147 of 


the Statutes, the enabling act, and the dect- 


sions of the New Jersey court that such 
33 Thompson v. Lyon, 20 Mo. 155 (1854) 

4154 N. Y. 423, 48 N. E. 818 (1899) 

* Cited at footnote 8 

* Cited at footnote 9. 
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2d 162 (1952) 


Conn. 54, 90 A 





statutes removed the disparity between in- 
fants and adults. The court said that the 
had acted for the benefit of 
made them competent to con- 
tract not only for their own benefit, but for 
the benefit of others 


legislature 


minors and 


Where the policy has not been issued un- 
der an enabling statute, the minor’s misrep- 
resentations open up a discussion of common 
law differences between warranties and de- 
Warranties rest in the field of contract; 
deceit rests in the field of tort. Perhaps the 
points will be dramatized if we 
back to another case, Rice v 
that the Supreme Court of Indiana decided 
in the field of law in 1886. The 
property on 


ceit 


legal here 


58 


turn Boyer? 
general 
had 
credit on a false representation that he was 
of full age. Later, the minor disposed of the 
property. The sued the minor for 
the damage that had accrued because of the 
The court noted that the 
It said 
that this had put an end to the existence of 


minor secured personal 


seller 


misrepresentation 
minor had disaffirmed the contract. 


the contract. Minors are in many cases 
liable for torts, but they are not liable where 
the wrong is connected with a contract and 
the judgment would indirectly enforce the 
contract. The lower court had sustained a 
demurrer to the complaint. The 
reversed. It wrote: 


no enforcement ol 


state su- 


preme court “There is 
a promise where an in- 
fant, who has been guilty of a positive fraud, 
is made to answer for the actual loss his 
wrong has caused to one who has dealt with 
faith, and 


diligence; nor does such a rule open the way 


him in good has exercised due 
for designing men to take advantage of an 
infant, for it holds one who contracts with 
an infant to the exercise of good faith and 
reasonable diligence and does not enable him 
to make profit out of the 


with the infant, for it allows him only com- 


any transaction 


loss sustained, It 


actual 
does not permit him to make any profit out 


pensation for the 


of an executory contract, but it simply makes 


good his actual loss. 


The foregoing prepares for examination of 
two decisions of the Rhode Island Supreme 
Court 
John Hancock Mutual Life 
Company,” decided in 1902, the 
plaintiff beneficiary sued upon a policy of 


had 


the life of her son, a boy of 15 at the time 


In O’Rourke v 
Insurance 
insurer issued 


life insurance the upon 


the policy was issued, The defense was that 
the application contained false answers to 
questions that were made warranties by the 


108 Ind. 47 
"23 R. I. 45 
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2,9 N. E. 420 (1886) 
7, 50 A. 834 (1902) 


terms of the policy, There had been a ver- 
dict for the plaintiff. The trial court had re- 
fused to charge that if the boy had signed 
an application containing a materially un- 
true statement, the beneficiary is bound and 

The supreme court 
held that since the minor was not liable on 
the contract, he was not liable for the war- 
ranties or representations upon which the 
contract was based. The court wrote that 
since the warranties were not binding upon 
the minor, in legal effect they were not a 
part of the contract and did not estop the 
beneficiary. The court noted that the bene- 
ficiary might be estopped by fraudulent con- 
duct of her own. 


the policy void. state 


In Keenan v. John Hancock Mutual Life 
Insurance Company,” decided in 1929, the ac- 
tion was upon a policy issued upon the life 
of the plaintiff's minor sister. The action 
was brought by the plaintiff beneficiary. The 
insured was 18 years of age. The application 
was nonmedical. The insured had consulted 
a doctor and not disclosed it in the applica- 
tion. There was a verdict in the trial court 
for the plaintiff. The court wrote that the 
insured had had consumption at the time the 
application was issued, but the insured did 
not know it and had not been informed of 
the fact by the doctor, The state supreme 
court affirmed. The trial court had instructed 
the jury that the question of fraud was the 
case; insured had 
of fraud, the plaintiff was en- 
The court wrote that the 
jury had properly found that the insured 
was not guilty of fraud. Any representation 
by the insured did not avoid the policy, The 
verdict was not contrary to the law on the 
The court repeated what it had 


issue in the unless the 
been guilty 


titled to recover 


evidence 
said in O’Rourke—that the warranties were 
legal 


not binding upon the and in 


effect were not a part of the contract. 


minor 


In these cases, the court follows the com- 
law rule that if 
grounded on a matter of contract with the 
minor and is a breach of the contract as 
well as a tort, the defense of misrepresenta- 
tion will not be allowed. In the Keenan case, 
the issue of was submitted to the 
contrary to the 


mon the cause of action is 


deceit 
jury and the finding 
insurer’s position, The insured did not know 
of the had 
formed of it by the doctor 


The Kansas 
Metropolitan Life Insurance Company v 
1908. 


Was 


consumption and not been in- 


decided 
Bru 
The insured, a minor, had 


Supreme Court of 


baker™ in 


stated in the application that there had been 


#50 R. I. 158, 146 A. 401 (1929). 
"78 Kan. 146, 96 P. 62 (1908). 


IL J — August, 1959 





no consultations with physicians since child- 
hood, except for smallpox, There was evi- 
dence that the insured had consumption before 
and at the time the application was made 
and that he had been admitted to a hospital 
had found to 
from tuberculosis, There was a judgment 
tor the beneficiary in the trial court. The 
state supreme court reversed and remanded 
trial, 


decision in 


where he been be suffering 


The court disap- 
O’Rourke. In the 
this 
contracts for 


for a new 
proved the 
opinion, the 
minor is 


the case 


court wrote: “In state a 


bound not only by 
but also by all other contracts, 


he disaffirms 


necessaries, 


unless them within a reason- 


The 


contract Of insurance 1s 


able time after he attains his majority.” 
court wrote that the 
an entirety and the warranty is an integral 
part of the contract. A disaffirmance of the 
would contract. The 
excerpt from the opinion has been quoted so 
that it ‘ 
the opinion in the O’Rourke case. There 
the Supreme Court of 


warranty destroy the 


+ 


may be contrasted with one from 
Rhode Island had 
infant is not liable on his 
liable for 


upon 


written: “As an 
contract, he is not warranties or 
contract 1S 
that if the 


beneficiary 


representations which the 


based.” The court 
contract had “valid,” the 
could recover only on the 

Here the 


point that there 


also wrote 
been 
terms ot the con 
tract. court was resting on the 
had been no contract on the 


minor’s part 


Court of 
Insurance 


Che decision which the Superior 
Pennsylvania made in Prudentta 

Company of America Ordonoff™ in 1936 
concerned an action of rescission on a policy 
minor had written. The c 


that a urt ap 


fraud. The 
Restatement of the Law ot 
431(b), to the effect that 
a contract made by an adult with an infant, 
where the guilty of fraud, is 


parently rested on the 
cited the 


section 


point of 
court 
Contracts, 


Infant was 
voidable 

Che decision ot the 
Alabama in New York 


was decided in 1942 


Supreme Court of 
Life Insurance Com 
It held 


the beneficiary and her husband 


iad been a party to the 
hat they had 


misrepresentations 
answered the 
Mrs. Zivitz might not 


policy beneficiary. 


questions 
the agent had asked, 


recover upon the 


he 


made in 


distinctions which the courts have 


respect to the effect of the minor’s 
do not obscure the hability of the 
which would be a tort. The 


Rhode 


trial 


contract 


minor tor acts 


Supreme Court in Island approved 


the action of the court in submitting 


122 Pa. Super. 485, 186 A. 391 (1936) 


Minors 


the issue of fraud to the jury as a question 
of fact in Keenan v. John Hancock Mutual 
Life Insurance Company. 

Reference has been made to institutional 
practice and also to institutional jurispru- 
We have found seeds of institutional 

that might grow into an institu- 
tional jurisprudence. The matters discussed 


dence, 
practice 


require at times the reconciliation of the life 
insurer’s practice with the law. In the recon- 
ciliation, there come times when prophecies 
must be prefer Justice Holmes’ 
“assumption of 
least of all do I like the phrase “the 
assumption of a calculated risk.” It is stuffy 
Justice Holmes told us that what the world 
pays for is “judgment.” 


made. | 
word to the expression 


risk”: 


Che making of prophecies belongs in the 
it would 
the power an insurance admiunistra- 


eld of executive action and there, 
appear, 
sometimes de- 
should 


be included, Only an executive or an admin- 


tor exercises and which is 


scribed as “administrative discretion” 
istrator is in a position to make prophecies. 
businessmen. They alone have 
I draw a distinct line be- 
and the 


Chey are the 
the over-all view. 
tween law administration of life 
The sole function of the lawyer 
that | 


risk. The 


msurance¢ 


in the matters have covered is to 


define the 
and the 


definition of the risk 
risk are 
different tasks, They call for different quali- 
The first 


1 ' 
knowle dge: the 


assumption of the quite 


ties of mind 
legal 
exercise of judgment that is born of expert 


requires accuracy of 
second requires the 
ence and observation. Judgment is a quality 
of business in the larger meaning of the 


word “business.” 


Perhaps life insurers are beginning to dis 


between law and insurance admin 
‘I hey 


the division of 


tinguish 


istration may be becoming aware of 


responsibility that arises when 


law and insurance administration fall into 


They may be reckoning the in- 


confusion. 
in the 
of wort W 


creas¢ cost of operation by duplication 


ich results from this storage 


such a confusion, the lawye1 


| 
contusion. In 


is likely to become a quasi-actuary, a quasi 


insurance administrator, a quasi-executive 
of these fields requires a special knowl- 
and the that expe rience 
brings. The likely to fall 


Seve ral 


know-how 


alone lawyer is 


there between not two, but stools 


Perhaps what I hz 
light on the value to life 
the enabling statutes 
that 


ive written may throw a 
new insurers of 
lo me, their value is 


order 
[The End] 


10 So. 2d 276 


they create a sense of 


243 Ala. 379 
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The practice of allowing an injured party to recover as 
damages, from a wrongdoer, the cost of medical serv- 
ices that are gratuitously rendered to him is based on 


The Collateral Source Doctrine: An 


oe RECENT YEARS the ma- 
jority of courts inquiring into the pro- 
priety of value of gratuitous 
medical services as damages have generally 


allowing the 


allowed an injured person to recover such 
damages from a 
of this miayjority 
certain 
former 


wrongdoer. On analysis 
there develop 

between the 
application ot the law of 
and the recent majority trend. Acquiescence 
in this trend is most surely to the 


pt Sith mn, 
major inconsistencies 


damages 


detriment 
of justice and equity. 


The current reasoning by most 


based on the 


courts 1s 


source” doctrine 


“collateral 
This doctrine is best expressed by the fol 
] Hud 


lowing languag« 
(2d) 


son v. La 
1339, 217 F. 2d 1954) 


used by the court in 
AUTOMOBILE CASES 
344 (CA of D. C 


arus, oO 


“In general the law seeks to award com- 
and no more, for 
inflicted. Yet 


trom a 


pensation, personal injuries 
negligently 


may 


an injured person 


usually recover wrongdoer re- 


gardless of anything he 
‘collateral 


wrongdoer 


may get from a 
with the 
the collateral contribu- 
either the injured 

Whether it is a 
em- 


source’ unconnected 
Usually 
tion necessarily benefits 
person or the wrongdoer 
giit or the product of a 


ployment or of 


contract of 
insurance, the purposes of 
the parties to it are obviously better served 
and the to be 


better served it is bene- 


interest of society are likely 
the injured person 
fitted than if the wrongdoer is benefitted 

{In Plank v. Summers, 4 AUTOMOBILE CASES 
(2d) Maryland Court of Appeals 
recent that] ‘the majority of the 


cases hold that where hospital and medical 


25, the 
ly noted 


gratuitously to the 
value ot 


services are furnished 
recover the 
tort 


the modern rule.’ ” 


injured party, he can 


those services from the feasor. ‘This 


seems to be 


he basic fallacy of this theory lies in the 


approach. Many court judgments appear to 
amount of 
than on the damage 
that the 
such judgments is based on precedent es 
tablished in criminal law seeking to punish, 
primarily, rather 


be based on the 
rather 
would 


damage done 
suffered. It 
behind 


appear reasoning 


than civil law where the 


major aim is the recovery of monetary loss. 
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It is generally agreed that the cost incurred 
for medical services is an item of damages 
that the recovery purely 
compensatory. Thus it follows that if there 
out-of pocket 


and therefor is 


is no expense incurred by 
the plaintiff for medical services, there should 
recovery for what the value of the 

might have This 
would not affect the recovery for pain and 
injury. It ap- 


tendency of the 


be no 


medical expenses been. 
suffering connected with the 
that the 


penalize the 


pears present 


wrongdoer. It 


courts 1s to 


is difficult to approve of nonexistent spe- 


cial damages. 


The following cases offer a basis for the 
view that should be adopted in dealing with 
this f situation. In 1880, the New 
York court in Drinkwater v. Dinsmore, 80 
N. Y. 390, said that “the plaintiff must show 
that he paid the doctor 
h as he paid or 

may show 


type oft 


and can recover 
was bound to 
that the 


plaintiff was doctored at a charity hospital, 


only so muc¢ 
pay. The defendant 


or at the expense of the town or county 


or gratuitously. In such case, the doctor’s 
damage.” 
Similarly, the case of DiCeo v. Dollinsky, 
129 Conn. 203, 27 A. 2d 126 (1942), pointed 


27 A. 
out that for the 


biil could not be an element of 


there can be no recovery 


value of the services rendered gratuitously 
by a state-supported charity or other pub 


lic charity 


The Missouri court, in Ba 
City Railways Company, 120 Mo. App 
S. W. 955 (1920), held that an instruction 
to the jury was erroneous when it permitted 
the jury to make an allowance for the plain- 


Kansas 


, 218 


le , - 
GWM 7% 


tiff’s expenses for nursing care, where evidence 
that any rendered 
the plaintiff was either at a free municipal 


| immediate 


disclosed nursing care 


hospital or by members of his 
family under 
would be 


circumstances for which it 


presumed that such care was 


gratuitously rendered. 


Che trend to damages for a loss 
that has not and will not 
should be resisted. How can it be said that 


the plaintiff should recover the cost of free 


allow 


occurred occu 


or gratuitously rendered medical service? 


There is nothing for the plaintiff to recover, 
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Increasing Problem 


By WALTER F. NORRIS 


as he has not in fact incurred an expense. 
In Nelson v. Western Steam Navigation Com- 
pany, 52 Wash. 177, 100 P. 325 (1909), the 
court noted: 


held that 


service of 


“It has not been there can be 
where no 


Such items 


value 
therefor. 
have no support either in right or in law 


recovery [tor a 
charge has been made 


\ leading case in support of the minority 
Sedlock v. Trosper, 29 Auto- 
Cases 652, 307 Ky. 369, 211 S. W. 
13 A. L. R. 2d 349 (1948), where 
held: “In an action for personal 
injuries, the 
medical 


contention 1s 
MOBILI 
2d 147, 
the court 
value of 


reasonable necessary 


services and hospitalization is an 


element of damage, but 


had 


services of has incurred 


may be 
if the plaintiff has paid for such 
liability therefor.” 
Amusement Company v. Rye, 
288 Ky. 179, 155 


recovery 
only 


olumbia 
6 NEGLIGENCE CASEs 532, 
S. W. 2d 727 (1941). 


In Nelson v. Pault, 176 Wis. 1, 186 N. W 
217 (1922), the facts developed to show that 
the plaintiff, who was struck by the defend- 


€4,3, .4 


ant’s automobile, was a member of a mutual 


benefit association. Through his member 
this 
services of two doctors “oratuitously . 
‘ourt held 


compensation for the 


received the 
The 


“In no event could the plaintiff 


ship in association, he 


services of! 
fact that 
were paid for by the Association men 
Gatzweiler v. T. M. E. R. & L. Com 
pany, 136 Wisc. 34, 116 N. W. 633, 18 L. R. A 
(N. S.) 211, 128 Am. St. Rep. 1057, 16 Ann 
Cas. 633, Dillon v. Hunt, 105 Mo. 154, 163, 
16 S. W. 516, 24 Am. St. Rep. 374.” 


Tecelve 
these two doctors, in view of the 
they 


tioned 


The better view is expressed in 15 American 
Jurisprudence 400, “Damages,” Section 12 
‘The fundamental principle of the law of 
damages is that one injured by a breach of 
contract or by a wrongtul or negligent act 
shall 


pensation commensurate 
tained in 


and just com- 
with the 
defendant’s 


Or omission have fair 
loss sus- 
consequence ol the 
action. Hence 


compensation is the 


act which gives rise to the 


actual pecuniary gen 


Collateral Source Doctrine 


eral rule, whether the action is in contract 
or tort.” 


An interesting set of facts is presented 
in Rigley v. The Aetna Casualty and Surety 
Company, 151 So. 119 (La. App., 1933). The 
plaintiff, a physician, was injured as a result 
of the defendant's negligence. Because the 
plaintiff was a physician, he was not charged 
by the physicians who treated him. In its 
decision, the court said: “Since plaintiff 1s 
could not 
claimed of 
him by anyone and not charged against him.” 


for the services, he 
be damaged in an amount not 


not charged 


This, of course, is a sound and equitable 
decision and is not based on a fiction such 
find in the contrary 


as we decisions. 


In 15 American Jurisprudence 548, “Dam- 
Section 139, it is stated that “in per- 
sonal injury actions the plaintiff may recover 
tor the ne and 
caused by the injury, such as amounts nec- 


ages, 


essary reasonable expense 
essarily paid for medicines and medical at- 


tendance, hospital expenses, care and nursing.” 


In 1958 the Supreme Court of New Jer- 
Healing et al. v. Security Steel 
Equipment Corporation, 8 NEGLIGENCE CASES 
(2d) 969, 143 A. 2d 844, held that the 
mother of an injured child who lost no 
result of the treatment she 
was not entitled to recover 
rendition of such treatment. 


sey in 


earnings as a 
gave the child 
damages for the 


In dealing with the plaintiff’s right to 
recover the amounts incurred it has been 
held that “incurred means to become liable 
for.” (Bartlett v 
S. W. 2d 1020 


Vanover, 260 Ky. 839, 86 
(1935). Similarly, in Hall 
v. Proctor Coal Company, 236 Ky. 813, 34 
S. W. 2d 425 (1930), the court said: “It is 
sufficient that the plaintiff shall have either 
paid for such services or shall have incurred 
liability therefor.” 

In Wicks v. Cuneo-Henneberry ( 
319 Ill. 344, 150 N. E. 276, the 
“The this 
order to recover for medical 


ompany 
court stated: 
that, in 
surgical 


law is settled in state 
and 
that two things be 
has paid 


a specific amount; 


services, it is necessary 
proven: that the 
or become liable to pay 


First, claimant 
and, second, that the charges were reason- 
able charges for services of that nature.” 
Also, in Hudock v. Youngstown Municipal 
Railway Company, 164 Ohio St. 493, 58 
Ohio Op. 345, 132 N. E. 2d 108 (1956), 
said that “it that 
Hudock recovered 
for medical expenses on proof that she had 
that she had by contract be 
come liable for the payment.” 


the court clear 


Margaret 


seems 


could have 


paid them o1 


The so-called “modern tré 


as related to the present 





© 

Mr. Norris is a home office claims 

supervisor for General Accident Fire 

and Life Assurance Corporation, Ltd. 
* 

summarized in 15 


615, “Damages,” 
medical 


American Jurisprudence 
Section 199: “The fact that 
attention and nursing has been 
rendered gratuitously to one injured by the 
wrongful act of another will not preclude 
the injured party from recovering the value 
of such services as a part of his compensa- 
tory damages. Accordingly, the defendant 
cannot take advantage of the fact that the 
doctor’s bill and were paid for 
the plaintiff by a beneficial society, or mem- 


expenses 


bers of his family, by his employer, or by 
other nor is it material that the 
plaintiff is a physician, and that it is the 
general custom of physicians to attend upon 


persons, 


each other, in case of sickness, or injury, 
free of charge Some authorities hold 
that no recovery for attention and medical 
services can be had unless there has been 
an actual expenditure of money for such 
attention and services or a liability therefor 
has been incurred, on the theory that the 
recovery must be for such pecuniary damages 
only as the plaintiff has actually suffered 

Che 


services or liability 


necessity of medical 
therefor is discussed in 
Corpus Juris Secundum, Volume 25, page 
527 stated: “A 


527, where it is 
expenses of 


payment tor 


recovery may 


be had for this character, al- 
though the charges therefor have not been 
paid before the brought. It is 
sufficient that plaintiff shall have either paid 
for such shall incurred 
liability some authorities it is 


action 1s 


services oO! have 


therefor. By 


held to be essential that plaintiff shall have 
paid for the services rendered, or shall have 
incurred a legal liability therefor, although 
at the time of trial, no charge had been 
made, or the obligation may have been 
barred by the statute of limitations or by a 
discharge in bankruptcy; but according to 
other authorities there may be a 
although the attention 
gratuitously, or the charges have been paid 
third such attention has 
been accepted from members of plaintiff's 
own family, such 


recovery 


has been furnished 


by a person, or 


services, when so _ ren- 
dered, having been performed for the bene- 
fit of the injured person, and not for that 
of the wrongdoer. 


the existence of 


Under the rule requiring 
a legal liability for the 
payment of medical and similar expenses in 
order to support a 
held that there 
services have 


recovery, it has been 
where 
rendered by an un- 


licensed physician, or had been furnished 


can be no recovery 
been 


at a charity hospital, or at public expense, 
or gratuitously, or where the charges there- 
fore were voluntarily paid by a third party; 
and 
and attendance by members of his own house- 


a plaintiff cannot recover for nursing 


hold unless they are hired servants 


On the basis of good law and justice, it 
definitely appears that the present minority 
view offers the more equitable solution to 
the present support 
person 


case in 
injured 
entitled to recover as 


question. The 
of the proposition that an 
should not be 


dam- 
ages from a wrongdoer the cost of medical 
gratuitously rendered to 


based on a sound foundation 


services him is 
By presenting 
the sound and equitable arguments in its 


favor, valuable can be made to- 


progress 
for a reversal of 


[The End] 


a foundation 
trend 


ward laying 
the contrary 


WHAT THE LEGISLATORS ARE DOING 


through the tax 1971 at the 
following rates: 1960, up from 1.25 per cent 
to 2.5 per cent; 1961, up from 1 per cent to 
2.5 per cent; 1962, up from 0.75 per cent 
to 23 


e 
to 2.25 


tended vear 


per cent; 1963, up from 0.5 per cent 
per cent; 1964, up 
cent to 2 per cent; 1965, 1.75 per cent; 
1966, 1.5 per cent; 1967, 1.25 per cent; 1968, 


from 0.25 per 


| per cent; 1969, 0.75 per cent; 1970, 0.5 per 
cent; 1971, 0.25 per cent. S. B. 1103. Ap 


proved May 15 as P. A. 139 


Vermont . .. The special tax which is 
levied on fire insurers will now be payable 


annually by the last day of February and 
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Continued from page 472 


shall be imposed at the rate of 0.75 per cent 
on the [ and 
assessments, pre- 
miums 


premiums 
third of the 
home 
premiums and 
multiple poli- 
cies, one half of the premiums and assess- 
ments on inland 


7roOss 


amount. of 
and on one 
and assessments on 
third of the 


assessments on 


owners 
policies, one 


commercial 


marine policies and one 
sixteenth of the assessments on automobile 
physical damage policies, written on busi- 
ness in the state, deducting return 
premiums and dividends. The tax shall 
not be imposed on premiums received for 
reinsurance. H. B. 83. Approved June 11. 
Effective January 1, 1959. 


after 
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Public Responsibility 
and the Uninsured Motorist 


By JOSEPH P. MURPHY and ROSS D. NETHERTON 


n designed to implement 


financial responsibility of 


e objective has be en to 


possible degree of volun 


+} 


SP cai Bias 
lurphy esponsibility among the mo 


District 
is ad wien 


y, however, this 


in which 
articl Ls } _ 
objective 


respons! 


t 


century 


1 
keenly 


and the main 


implementing this i ‘ nc ae heir prospects 
d throug! succes nly in t ol of such a 
ases u out most Or implementing 
s have been preoccu lity be offered 
1 Collins, ‘‘Implementation of Public Policy 
Against the Financially Irresponsible Motorist 
19 Brooklyn Law Review 11 (1952) 


Uninsured Motorist 











STUDIES OF PROBLEM: 
DICHTUNG UND WAHRHEIT 


With the tremendous increase in automo- 
bile registrations and passenger miles since 
World War II, the logical concomitant of 
increased risk exposure and 
frequency on the highways 
generated a profusion of legislative studies 
concerning the problem of automobile acci- 
dents, not the least of which is the penury 
of many motorists legal liability 
arising out of such accidents is not covered 


consequent 


accident has 


whose 


by automobile liability insurance. A 
of such studies reveals not only a remark- 
able in the methodology of 
groups charged with the responsi 
bility of studying the facts, but an equally 
remarkable divergence of conclusions based 
substantially similar information. For 
purposes of this discussion a selected group 


review 


consistency 
those 


on 


of some well-considered reports will be 
referred to. 

The most striking aspect of the reports 
studied is the paucity of precise and mean- 
ingful statistics on which to base conclu 
sions that the uninsured motorist is or is 
not a serious national or state problem. 


Starting with the broadest possible basis of 
the National Safety Council, 
using a formula based on numbers of acci- 
dents, personal injuries and deaths, com 
puted the total economic loss of the nation 
arising out of motor vehicle accidents in 
1957 as $5,300 million, of which $3,450 mil- 


comparison, 


lion is allocated to deaths and personal 
injuries. Using the same formula in the 
District of Columbia, the total loss was 


estimated as $13,566,400, of which $10,475,000 
is allocable to deaths and personal injuries 
The reduction of estimated totals 
to workable proportions based on demon 
strably valid evidence is extremely difficult. 


such 


To be of use in evaluating any legislative 
proposal designed to ameliorate the prob 
lem of the uninsured motorist, it 
to determine (1) what 


motorists are uninsured and 


neces- 
ot 


Is 
sary percentage 
(2) what 
centage of the total economic loss is caused 


pel 


by such uninsured motorists. 


Is 


Admittedly, it not 
mine accurately the extent to which present 


possible to deter- 


* National Safety Council, Accident Facts, 
1957, p. 13 

‘District of Columbia Traffic Safety Reporter, 
Vol. 1, No. 1 (February, 1959), p. 4 

*Conclusions and Recommendations of the 
Governor's Commission with Regard to the 
Study of the Problem of the Uninsured Motorist 
in Michigan (December 6, 1957), p. 7 

5 See, for example, Illinois Legislative Coun- 
cil, Motor Vehicle Accident Compensation, Pub 
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financial responsibility laws have encour- 


aged motorists to become insured: 
“The 


vehicles, 


licensed drivers, motor 
motorists all in 
Drivers die, move 


hgures on 
and insured 
fluctuation. 


state, 


are 
continuous 
out of the 
cars are destroyed, sold or moved out of 


or cease to use vehicles; 
the state; insured motorists die, dispose of, 
wreck or lose their cars, move out of the 
state, or transfer their insurance. And new 
ones take their places.” * 

added the 
an annual 
In addition, 


To this observation might be 
fact that 
increase in total registrations.° 
many uninsured are 
involved in motor vehicle accidents.*® Studies 
have been made, however, to determine the 
number of uninsured motor vehicles not as 
a numerical entity at instant of time, 
but rather as an average over a period of 
using the available to arrive 
at a specific percentile of a sampling of the 
total ot vehicles registered 
specific state or of those involved in motor 


many states report 


out-of-state vehicles 
an 
time, means 
in a 


number 


vehicle accidents. 
illation, there is then computed an approxi- 


By a process of statistical 


mate percentage representing uninsured mo- 
who the over-all problem. 
Most frequently this is done by examining 
the accident reports processed by the ad- 
ministrator of the state’s financial responsi- 
bility law, determining the total number 
of involved in accidents the 
number of uninsured vehicles of that total. 


torists enter 


vehicles and 


The weakness of such sampling is im- 
mediately apparent. Some of the salient 
reasons are 

(1) Where uninsured vehicles are involved 
in reportable accidents, it can be assumed 
that a certain percentage will not be re 
ported; (2) the sample usually constitutes 
less than 10 per cent of the total numbet 
of vehicles registered in the jurisdiction; 
and (3) there is a disparity in the reporting 
level between rural and urban areas as 
well as the level of insurance coverage 

At least one state, Pennsylvania, used 


a different approach. Each applicant for 
the registration of a passenger motor ve- 


hicle was requested to answer “yes” or “no’ 


to the question of liability insurance cover 


No. 128 (November, 1956), p. 2, 
is reported an annual increase 
tered vehicles in Illinois 

*In the District of Coumbia, for example. 
1,408 nonresident motorists were suspended for 
failure to show financial responsibility in 1958 

‘See 1953 Report of Wisconsin Legislative 
Council on Motor Vehicle Accidents, Vol. II, 
Pt. 2, p. 81 


in which there 


of 200,000 regis- 
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total of 
? 


ing the vehicle. Out of a 


3,500,000 


some 
3,000 
4,000 
By assuming 





registered vy ehicles, over 





applicants answered “no” and over 2! 
failed to answer the question 
that 50 per cent of those 


uninsured, it 


failing to answet 
concluded that 
those 


were 
353,000 


Was 

vehicles, or 10 per cent of 
registered in Pennsylvania, were uninsured.’ 
Apparently 


no consideration was accorded 


the tact that statements affirming insurance 


coverage were given voluntarily and not 
verified, and that many motorists are un- 
aware that the insurance carried on theit 


vehicles is not liability coverage until they 


are involved in accidents 


From the foregoing it can be seen that 
conclusions of various study groups might 
differ as to the 


sured motorists in a given jurisdiction 


easily percentage of unin 


This 


Some studies have con- 


has been the case 


sidered the number of uninsured vehicles 
accident 


4 of the 
Other studies place the per- 


reflected in financial responsibility 


reports as being an accurate measure 


total picture 


centage somewhere near but below or above 


the figure indicated by coverage claimed 


in accident reports,” while one state com 


mission published this remarkable synchysis 


in logic 
however, to be as 


situation as are the 


“There is no need, 


vague about t esti 


| 
mates provided this Commission and voiced 


by the Secretary of State in connection 
with this question during the past year 
hese have variously been ‘7 or 8 per cent 
uninsured’, ‘nearly three-quarters of a mil 


lion vehicle 3”. 


‘15 to B® per 


500,000 drivers’, ‘10 per cent’, 


. . ‘2 . ' 
cent, and Zi) per cent oO 


more 


“The Satety re sponsibility law reports 


fled with the Secretary of State provide a 
basis for reasonable determination. During 
1956, 142,860 such reports were filed. Of 
these, 10.5 per cent, or 15,000, showed un 


insured cars 


* Report of the Governor's Committee for the 
Study of the Problem of the Uninsured Motorist 
Pennsylvania (October, 1956), p. 13 

' Report cited at footnote 8 It was also as- 
sumed that 10 per cent of the nonresident 
motorists using Pennsylvania highways were 
uninsured and that, therefore, uninsured ve- 
hicles totaled 10 per cent of all vehicles on the 
highways No basis for this assumption was 
stated 

Financial responsibility law administrators 
are constantly beset by persons whose privileges 
are suspended, complaining that they thought 
their vehicles were ‘‘entirely covered,’’ only to 
learn that at the time an accident occurred the 
only insurance protection in effect was physical 
damage insurance protecting the owner and the 
mortgage-lending or financing institution In- 
deed it is becoming a common practice for 


Uninsured Motorist 


‘But this does not necessarily mean, and 
probably does not, that 10.5 per cent of all 
Michigan cars are uninsured 
filed 
accident are insured, 
purpose An 


These reports 
drivers in an 
they then 
estimated 
Michigan 


seldom are when all 
because 
serve no practical 
340,000 


accidents in 1956, 


cars were involved in 


so it is a fair presumption 


that most of the 197,000 drivers on whom 
reports were not filed were insured. It 
is very likely, therefore, that no more than 
45 per cent of all cars in the state are 


uninsured.” ’ 


divergent findings 
he reports are simply 
statistical facts based, in 

doubtful 
that there 
problem or that 
the problem is not a serious one. Rather, it 


circumspect ex- 


The reasons for such 
are not hard to find 
attempts to state 
least 
to imply 


motorist 


turn, on postulates of at 


validity. This is not 
is no uninsured 
emphasizes the need for 


amination of available and a more 


improvement 


data 


thorough evaluation of and 
in data-gathering facilities in this important 


held Che difficulty of 


discriminating be- 


tween dichtung und wahrheit in this area has 
led one legislative council to base its con 
clusions on a less critical recitation of 
Statistics 

“It is not necessary to belabor the point, 


when one thousands 
and the 
Vir- 
accidents 
Almost every- 


realizes that literally 


of accidents take place every day 
indicate that in 
third of the 


involved uninsured vehicles 


best available estimates 


ginia at least one 


one can, in his own experience or the 


experience of his immediate family or friends, 


recall an instance in which injury or dam 


age resulted from the negligence of an 


irresponsible motorist and adequate indem- 


nification could not be had.” ™ 


Che determination of total economic loss 


caused by uninsured motorists presents 


an even more obscure problem, since, nec- 


essarily, it must be based on the validity 


physical damage insurers to insure only the 
sustained by lending and financing in- 
stitutions where the owner is considered an un- 
desirable underwriting risk 

' The Senate Interim Committee of the State 
of California on Vehicles and Aircraft, The 
Financially Irresponsible Motorist (1955), p. 9. 

teport cited at footnote 7, at p. 82. ‘‘Most 

people will agree that the Wisconsin coverage 
does not exceed 85%."’ 

™ Work cited at footnote 4, at p. 7. It would 
appear that the composition of the committee, 
commission or council studying the problem has 
a great deal to do with the conclusions of the 
group 

‘Report of Virginia Advisory 
Council The Problem of the 
Motorist (1957), pp. 6-7 


losses 





Legislative 
Irresponsible 
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of the determination of the 


uninsured vehicles and upon the evaluation 


percentage of 


of the intangibles inherent in personal injury 
The formula 
simple arithmetical 

California, the 


cases. generally used is a 
For example, in 


reports of the 


one. 


accident 


Department of Motor Vehicles showed 
that during the years 1952 through 1954, 
the number of insured vehicles involved 
in accidents was approximately 84 per 


Insurers 


cent during the year 1953 paid 
approximately $84 million in direct losses 
incurred. From these figures it was esti 


mated that the total amount of damage 
should be $100 million and, therefore, that 
$16 million in losses were incurred as a 
result of the operation of uninsured ve 
hicles.’ 

A more precise method of measuring 


involving uninsured vehicles is 
found in an 


Motor Vehicles of 


an individual 


damages 
analysis of the Division of 
Virginia which contains 
accident evaluation for 
the month of July, 1955. 


examined 5,961 


case 
rained evaluators 


in the departmen accident 


files and evaluated noninsured property 
damage in the amount of $546,250 and 
bodily injuries not covered by insurance 


in the amount of $393,500." 

At this point it might be well to question 
whether the number of uninsured motorists 
or the economic loss occasioned by unin- 
vehicles is significant. Assume, fot 
that in California $16 [ 
$100 million in 


injuries 


sured 
cxample, million ot 
a total ot 


and 


property damage 
out of 
accidents involving uninsured ve- 
1953. It is hardly possible that all 


motorists involved in 


personal arose motor 
vehicle 

hicles in 
such 


uninsured accl 


dents were legally responsible for such 


lamages or injuries. The statistical isolation 
of those who were legally responsible would 
first determining 
an accurate measurement of the 
No detailed study of this 
found. The Saftey 
District of 


seem to be the step in 
over-all 
problem nature 


has been Responsibility 


Division of the Columbia con- 
ducted a 30-day study in much the same 
manner as the analysis made by the Vit 
ginia Division of Motor Vehicles during 


the month of December, 1958, but carried 


the analysis one step further: By examining 


police reports, witnesses’ statements and 


diagrams of each accident, trained evalua 


tors, under the most conservative ground 


rules possible, determined the number of 


* Work cited at footnote 11; see, also, report 
cited at footnote 8. 

®% Division of Motor Vehicles Analysis of Re- 
ported Accidents, Virginia (July, 1955) (proc- 
essed) 
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uninsured motorists who were at fault and 
the amount of and injuries for 
which such motorists should be held legally 
responsible.” The results were not unex- 
Eighteen per cent of the motorists 
involved were uninsured and the majority 


damages 


pected 


of this group (70 per cent) were considered 
responsible for the damages and injuries 
arising out of the accidents. The total 
nomic loss of all accidents examined (1,747) 
was estimated at nearly $725,000, of which 
uninsured motorists caused 
ing to about $140,000. 


eco- 


losses amount- 


The latter analysis is not presented as a 
suggestion that it is a more accurate method 
of statistical adduction for use in 
tion with the problem of the uninsured mo- 
torist 


connec- 


It is suggested, however, that such 
an analysis useful than 
in which all property damage 
and personal injury loss is lumped,.together, 
regardless of fault, depending upon the legis- 


may be more one 


uninsured 


objectives which are to be achieved. 


for example, the ol 


lative 
If 
the financial responsibility of the ever-shift- 
individual 
owners, at times insured and at other times 
uninsured, the problem must be treated as 
there 
uninsured 


jective is to increase 


ing, changing mass of vehicle 


is a constant potential 
such, and 


one in which 


among the group as 


the fact that some uninsured motorists are 
not at fault in motor vehicle accidents is 
unimportant. On the other hand, if the 


legislative objective is to provide relief 


the more 
analysis be- 


against uninsured legal liability 
particular study and 
since the cost of financing 


type of 
comes desirable 
the program, the coverage to be 
and the 
only be determined by 


measurements of the basic problem. 


extent ot 
administration 


provided cost of 


can more precise 


For example, if the legislative objective 
is by compulsory insurance to eliminate the 
substantial number of 


trom the 


uninsured vehicles 
highways and to permit the con 
accidents in 
and the 


uninsured 


smaller number of 
uninsured 


number of 


sequent 


volving residents usual 


accidents involving 
nonresidents, the more particular analysis 
is unnecessary If the legislative objective 
is to extend public policy to greater lengths 
in meeting the problem—for example, by 
[ state fund—the number of 
and 


important in that the costs of administra- 


way ola pos 


sible claims their value become most 


tion and coverage to be afforded are deter- 





‘7 See report of address by Joseph P. Murphy 
to the District of Columbia Advisory Board, 
AAA, Washington Evening Star, January 7, 
1959, p. B-15, col. 4 
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mined by the 


the problem. 


more particular measure of 


In summary, the studies referred to above 
show that 


problem which is of dismaying proportions 


(1) there is a social and economic 


under any method of measurement, and is 
made even more serious for many innocent 
victims ot whom 
none of the statutory devices thus far dis- 
cussed provided effective relief; (2) 
the problem of measuring the losses caused 


automobile accidents for 
hav cS 


by financially irresponsible motorists is of 
such evaluation is 


or, perhaps, possible; (3) 


nature that no precise 


available some 
of the arising out of 


substantially the same statistical data can 


variant conclusions 


be avoided by a reasonable percipience ol 
the limitations of available records and the 
legislative and (4) perhaps a 
workable method for obtaining more mean- 


objectives; 


ingful data has been suggested for the use 


of those who have been or who may be 


called upon to examine the problem. 


FINANCIAL RESPONSIBILITY 
AND PUBLIC POLICY 


What is 


problem of financial responsibility in motos 


the role of government in the 


vehicle accidents? Why must government 
concern itself with motorist financial re- 
sponsibility at all? One of the simplest 


expressions on this subject is found in this 
comment on the compulsory insurance law 
Massachusetts in 1925 


1920 arrived, World War I 


and 319,774 
Commonwealth 


enacted by 
“[ T]he year 
had 


road in the 


ended, cars were on the 


The horse and 
and the 
truly gone 


this 


buggy days were overt American 
automobile had 
duction Along 

vance of motoring, however, an increasingly 
itself. Te 
many of our friends and neighbors were be- 


into mass pro- 


with remarkable ad- 


disturbing problem presented 
ing killed or injured in automobile accidents, 
most of them by motorists who were both un 
insured and otherwise financially irrespon 


ship 7’ 
STOTE 


In 1957 grimmest statis 
tics—some 95,000 persons lost their lives in 
accidental deaths in the United States.” Of 
39,000 died in automobile acci- 
An examination of various categories 


to cite only the 


these, nearly 
de nts 


1% Casualty Insurance Companies Serving Mas- 
sachusetts, The First Thirty Years (September, 
1957), p. 6. (Italics supplied.) 

” Work cited at footnote 2, at p. 13 

2” 1953 Semi-final Report of the California 
Assembly Committee on Finance and Insurance, 
p. 83. 

1 See, for example, Association of Casualty 
and Surety Companies, Facts About Compulsory 


Uninsured Motorist 


of accidental deaths shows clearly that 
deaths resulting from automobile accidents 
far outnumber those in any other category. 
The right of operating a motor vehicle is 
controlled by the state, its use is regulated 
by the state and its misuse is punishable by 
the state. In no other area of licensing and 
regulation of activities involving accidental 
deaths or injuries is government faced with 
a comparable social problem of providing 
tor the 
For example, firearms are licensed 
for use in hunting, but no significant public 
pressure has 


recompense negligence of its li- 


censees. 


accidental 
negligent use of 


arisen because of 


harm caused by the such 


hrearms. 


growing number of 
citizens who become victims of financially 


In response to the 


irresponsible motorists, an evolution in mo- 
tor vehicle financial responsibility laws took 
place might 
quotation above by saying that 1946 arrived, 


Today one paraphrase the 


World War II was over, there were 30 to 
40 million registered motor vehicles in the 
United States, and automobile accidents 


vere again killing and injuring too many 


ot our friends who are victims of the negli- 


gence of financially irresponsible motorists 
Assuming 96 per cent of all vehicles are in- 
time, the 


sured at a given problem of the 
million vehicles 
Simple 
arithmetic problem when 40 


million vehicles are registered, 4 per cent of 


uninsured motorist when 1 
are registered is perhaps tolerable. 
explains the 
which are uninsured Unfortunately, as 
seen by the studies made on the subject, we 
may not make the assumption that only 4 


per cent of our motor vehicles are uninsured 


We may further paraphrase the quotation 
above and say that the horse and buggy 
days ot financial responsibility laws are 


ovel 


Most state legislatures first turned to the 
future-proof financial responsibility law, later 
the so-called security-type responsibility law 
It has been stated that financial responsibility 
legislation was developed “as a result of, 
and as the insurance companies’ answer to, 
the growing demand for compulsory insur- 
some kind.” ” 


Insurance Is 


ance of Opposition to com- 


pulsory still found mainly 


among insurance executives, although there 


are others." Some insurance representatives 


Automobile Liability Insurance ; 
ment, ‘Compulsory 


see, also, state- 
Insurance—A Threat to 
Motorists,"’ at a hearing of the New York Joint 
Legislative Committee on Unsatisfied Judg- 
ments in New York City, February 20, 1954, by 
Oscar Brown, president, New York State Auto- 
mobile Association, Ten Eyck Hotel, Albany, 
New York 
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favor compulsory insurance today, but only 
to any further extension of 
into the regulation of 
the financial motorists. 
This group maintains that “Either the New 
York type of law or the equal responsibility 
law will provide effective means of reducing 
the problem of the uncompensated victim to 


as an alternative 
public responsibility 
responsibility of 


the point where it is no longer of social 


significance.” ™ 


As will be seen, the New York Legisla- 
ture did not agree with this evaluation of a 
compulsory law’s effectiveness and em- 


approach to supplement 
unsatisfied 


barked on a new 


the compulsory law, a form of 


claim and judgment fund law. Why was 
compulsory insurance supplemented by a 
new form of public responsibility? Admit- 


tedly the number of accidents involving 
uninsured residents’ vehicles is much lower 
than 


For ex 


under a compulsory insurance law 


under a safety responsibility law 


ample, in 1956, prior to the effective date of 


the New York compulsory insurance law, 
the New York Bureau of Motor Vehicles 
issued 75,000 suspension orders against 


financially irresponsible resident motorists, 
but in 1957 under the compulsory insurance 
163 revocations were issued for the 
21,000 non- 


residents’ privileges were suspended because 


law only 


same reason.” However, over 
no evidence of insurance coverage 
Add to this the number of hit-and- 


unauthorized-use stolen 


Was pre 
sented 
run accidents, cases, 
vehicles, disclaimers by 
and the problem takes on new dimensions 
Governor Harri 
people ot New 


insurance law 


insurance Carriers, 


which cannot be ignored 
man in a message to the 
York on the 


stated this fact with blunt frankness 


compulsory 


“When I signed this measure, I indicated 
that although it 
ward security, just 
measure of safety for the 
still fell 
all of the innocent victims of motor 


was a substantial step to- 
treatment and assuring 
a greater citizens 


of our state, it short of protecting 
vehicle 
accidents against loss arising from personal 
Thus, the innocent 


death vic- 


hit-and-run, the 


injury and 


tims of the stolen car and 


the uninsured out-of-state automobile were 


still unable to receive the benefits afforded 


to others.” * 
Here is an expression of the basis of the 
new philosophy of public responsibility re 
* Wise, 


responsible 
Accident 


The Problem of the Financially Ir- 
Motorist and the Uncompensated 
Victim Insurance Law Journal, 


March, 1957, p. 139, at p. 146 

New York Financial Security Annual Re- 
port New York Bureau of Motor Vehicles 
(1957), p. 2 
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e 
The philosophy that some victims of 
motor vehicle accidents must expect 
to suffer their losses depending on 
the fortuitous presence or absence of 
insurance coverage is being abandoned 
in favor of a policy requiring the mo- 
toring public to discharge a duty to 
all who suffer injury or death through 
the negligence of one of its members. 


* 
garding automobile accidents. It is no 
longer thought that a certain number of 


uncompensated innocent victims each year 
Uninsured 
longer a prerogative of the motoring public. 


is tolerable accidents are no 
Apparently the view is, as Governor Harri- 
man that all victims 
must be compensated, at least for personal 


indicated, innocent 
injuries and deaths arising out of automobile 
accidents 

Perhaps one writer has correctly gauged 
the cause of this new philosophy 


“Its basis is that the individual does not 


have the ultimate responsibility for his own 


economic security but that such responsi 
bility rests with his government. The phi- 
losophy has found expression in many 
aspects of our present economic life. The 


establishment of social security and welfare 
agencies, the press for socialized medicine, 
price supports and other measures, all have 
as their purpose the elimination of risk by 
the individual and the assumption of risk by 


the government 


“Tt is this 


; that is a major 
factor in creating a demand that something 


force 
be done for the so-called ‘uncompensated 
accident victim’, 
nized if 


This force must be recog- 
we are to make a proper analysis 
of the schemes which will be proposed to 
solve this question.” * 


that some vic 
tims of motor vehicle accidents must expect 
to suffer their losses depending on the for- 


tuitous 


Gradually the philosophy 


presence or absence of insurance 


coverage is being abandoned in favor of a 
policy requiring the motoring public to dis- 
charge a duty to all who suffer injury or 
death through the negligence of one of its 
members. The concept may be extended to 


** Message by Governor Harriman printed in 
the foreward to This Is Motor Vehicle Accident 


Indemnification Corporation New Protection 
for You (New York Insurance Department, 
1958), p. 2 


*» Article cited at footnote 22, at p. 140. 
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property damage with the same logic that 


applies to personal injury losses. Legisla- 
tive methods of translating this policy into 
a workable plan will be examined later. 
There are those who still view the security- 
type “safety responsibility law” as the best 
possible answer to the problem. Appar- 
ently, the tremendous increase in automobile 
registrations during the past ten years 
coupled with an apparently static percentile 
of insured vehicles in many, if not 
jurisdictions have escaped them as being 
significant.” Many fail to recognize weak- 
nesses in these laws, and some even conclude 
that such weaknesses were virtues. For 
example, prior to the enactment of the New 
York compulsory law, it was said that in 
New York, where the safety responsibility 
law had been in effect since 1942, fewer than 
4 per cent of the drivers involved in acci- 
dents in 1953 were uninsured; that unin- 
sured motorists deposited $1,286,721 to furnish 


most, 


proof of ability to meet damage claims; that 
20,394 releases were filed; and, thus, that a 
substantial majority of the uninsured dem 


onstrated their financial responsibility, thereby 


reducing the number of financially irre- 
sponsible motorists to an even smallet 
group.” 

Here, again, simple arithmetic exposes 


Under the same 
residents 


the weakness of the law 
law 75,260 New York 
1956. But 
that an 
responsibility 


were sus- 


pended in what is even more 
financial 
records shows that many re- 


leases represent compromise settlements based 


critical is examination of 


on the small amounts the impecunious ar¢ 
able to pay and are further tempered in 
many cases by the fact that if the settlement 
is not made and the operating privilege ot 
restored, the victim 
nothing. Further examination 
that “a number of motorists 
satisfy the law by depositing security in an 
amount sufficient to 
damage to other parties. 


the tortteasor is not 
will 


shows 


receive 
small 
cover the injury or 
Usually an amount 
is deposited only in cases in which the in 
jury or damage is relatively slight. When 
extensive, few motorists 


damage becomes 


are financially responsible.” * 
The experience in the District of Colum 
The 


during the 


bia follows the pattern. average de- 


posit made thus far fiscal year 
insured motorists in- 


Columbia accidents, for 


The 
volved in 


percentage of 
District of 


example, remains constant at 82-84 per cent 
each reporting period 

7‘ Book cited at footnote 21, at pp. 9-10. No 
other state has reported nearly as high per- 
centage of insured motorists involved in acci- 
dents 


°* Report cited at footnote 7, at p. 84 
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1959 is $170.35.% What seems to be of more 
significance, however, is the fact that since 
the District of Columbia Safety Responsi- 
bility Act became effective, security deposits 
in the amount of $303,643.52 have been 
made, of which only $35,297.57 has been 
assigned to claimants or paid to judgment 
debtors, while $177,449.78 has been refunded 
to depositors.” This would seem to indicate 
that most uninsured motorists who 
accidents are not financially 
while innocent victims of such accidents are 
the depositors who comply with the law, 
and it is the former who, in the final analysis, 


cause 
responsible, 


create the problem now before us. 


At the other extreme of opinions on the 


effectiveness of safety responsibility laws, 


there are those who believe such laws are 
of little value at least as they are presently 
written 

“Regardless of the position taken by the 
legislatures in the various states, one thing 
is definite—the Safety 
Responsibility 


present so-called 
Laws are not 
this problem. In fact, they are as bad, if 
than no such law at all. The 
idea is good, and appropriate legislation can 
remedy the defects and provide a coopera- 


the answer to 


not worse, 


tion between the insurance industry and the 
law enforcement divisions in the 
They must work 
problem is to be solved.” : 


various 
states together if the 

\ combined group of insurance associa- 
tions—the American Mutual Alliance, the 
Association of Casualty and Surety Com- 


panies and the National Association of 
Independent Insurers—representing about 
79 per cent of the automobile insurance 


policies issued in the United States, is pro- 


posing a series of amendments to the 
presently prevailing security-type law which 
are designed to strengthen the law, thereby 
hoping to persuade more motorists to be- 
come insured Since cooperation between 
the insurance industry and law enforcement 
agencies has been suggested, 


that we 


it 1s appropriate 


examine this very recent effort on 


the part of the industry and evaluate the 


proposals using the criteria of what ap- 


pears to be the trend of public responsibility 
today. 
The program has the objective of strength- 


ening present financial responsibility laws 

“ Daily report, Safety Responsibility Division, 
District of Columbia Department of Motor Ve- 
hicles, March 25, 1959 

’ Report cited at footnote 29 

' Roberts, ‘“‘The South Carolina Safety Re- 
sponsibility Act—Can We Do No Better?” 8 
South Carolina Law Quarterly, 237 (1955) 

* Insurance Law Journal, January, 1959, p 


18 
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and embraces a number of modifications of 
provisions usually found in all security-type 
laws. Only the changes marking policy 
departures from. present laws will be noted.” 


At present only those accidents in which 
property damage in an amount 
$100 to the property of one person, or those 


exceeding 


in Which personal injury occurs, are re- 


portable in most states." The obvious pur- 
a property damage minimum 
is to avoid processing of minor cases, The 
first insurance industry 


would lower the to $50 so that 


pose in setting 
proposal of the 
limit more 
subject to the act, 
num 


persons would become 


thereby increasing by 


ber ol 


persuasion the 


insured motorists. This expectation 


theory that underlies 


threat 


is based on the same 


1 
ot losing 


present lhe 


will 


the law at 


’s permit impel motorists to seek 


coverage rath 


voluntary imsurance er 


chance on having an accident and 


subject to the law 


take a 


becoming 


Another proposal is to require uninsured 


motorists involved in accidents to deposit a 
regardless of 


minimum of $500 as security 


damage done to othe1 involved in 


the accident 


persons 


Again this requirement is pro 
posed as an added “inducement” to persuade 


more persons to become voluntaril 


and to induce uninsured motorists to settl 


small claims promptly rather than deposit 


the larger sum 


Che third proposal is to impound vehicles 


1 


of uninsured motorists following an acct 


dent. Here the threat of losing one’s motor 


vehicle is expected to present even more 


forcetul persuasion tactors than the threat 
of losing a permit or registration privile 
Also, the 
na . + tl | : by the ) 
maducement to settle claims Dy the ownet! 
would 


ment 


impoundment is said to be 


the impounded vehicle which 
available for the payment of a judg 


1 


the extent of the owner’s equity 


lhe fourth change would exfend com 


pulsory insurance requirements to include 


convicted of moving-traftic viola 


persons 

See American Mutual Insurance Alliance, 
the Association of Casualty and Surety Com- 
panies and the National Association of Inde- 
pendent Insurers, A Program for Responsibility 
on Our Highways 

One state has a $35 minimum, 13 states have 
a $50 minimum and one state has a $75 mini- 
mum. See Association of Casualty and Surety 
Companies, Automobile Financial Responsibility 
and Related Laws, Chart I 

* See work cited at footnote 33, at p. 
(Italics supplied. ) 

* Two states, New York and North Carolina, 
have superimposed compulsory insurance laws 
on the already existing security-type financial 
responsibility law; Massachusetts has had a 
compulsory insurance law in effect since 1927 
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tions on two occasions without a showing 
that the vehicle involved was insured. 

The declaration of policy offered by the 
proponents of the program states that its 
aim is to strengthen present laws for the 
protection of the public “by assuring that 
who have been involved in 
traflic violations and who 
have their need for financial 
responsibility wll either provide financial re 
sponsibility or be removed from the high- 


ways.” 


those motorists 
accidents or in 


demonstrated 


The italicized portion of the quoted state- 
ment shows that the purpose of the proposed 
amendments of present laws does not depart 
from the 


basic philosophy of the security- 


tvpe law now in effect in most states: 


Motorists are free to insure or not, as they 


choose, but will suffer the loss of their opet 
registration privileges after they 


property 


ating and 


have caused personal injury o1 
damages and cannot show evidence of finan 
responsibility Here, again, the “one 
feature of the law is retained and 
Will public policy per 


traffic accidents 


cial 
bite” 
raises the question 
mit some innocent victims of 


to suffer their injuries without compensa- 


while others are made whole because 
latter 


Che person injured or 


tion, 


by sheer chance the were injured by 
an insured motorist ? 

damaged can take little solace from the fact 
that 
operating 


the number of suspensions against uninsured 


motorist will lose his 


the uninsured 
privileges. Of course, extending 
motorists may have a persuasive effect upon 
the public to some extent, but it is the con 
that the 
motorists involved in 
reduced materially 
insure unless 


sidered opinion of these writers 


uninsured 
will not be 


number of 
accidents 

Some persons will not com 
pelled to do so; others allow their policies 
to lapse or be canceled even when compe lled 


still 


would ordinarily be 


to insure; and others are involved in 


accidents who insured 
financial reasons, a miscon- 
liability 


known difficulty of obtaining 


but because of 


ception of what constitutes insur- 


ance,” or the 
individuals is 


buyers of 
vehicles on 


‘This misconception of many 
understandable Many, if not most 
automobiles must purchase their 
credit At the time of sale, dealers insist, of 
course, on the buyer's purchase of physical 
damage insurance for the protection of the 
finance company. Usually no mention is made 
of the need for liability coverage for economic 
reasons The cost of liability insurance may 
very well discourage the sale Any adminis- 
trator of a financial responsibility law can re- 
call innumerable instances in which a person 
subject to the suspension provisions of the law 
complained that he was told ‘‘you are fully 
covered"’ only to find upon the happening of an 
accident that his vehicle was insured only by 
physical damage coverage. 
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insurance because of age, prior record, and 
the like, find themselves responsible for ac- 
withqut financial 
results of their 


thousands of 


cidents but are means of 


paying for the negligence 
In addition, 


vehicle owners become part of the uninsured 


each year new 


potential with the same attitudes of respon- 


sibility and financial ability as the group 


described above. 


his group cannot be eliminated even in 


jurisdictions having a compulsory insurance 


law, much less in a jurisdiction having a 


partly persuasive, partly compulsory law as 


is the case in the majority of states today. 
Indeed it was precisely the inability of the 


New York 


eliminate 


compulsory insurance law to 


this group to a degree consistent 


state’s public policy that led New 
York to move bevond 


with 


compulsory insurance 


into the realm of public responsibility fot 


motor vehicle accident victims. This policy, 


through the as 


can the 


gnizes that only 


ion of public responsibility 


burden of hardship be lifted from all inno 


cent victims of is best expressed in 
the declaration of purpose of the New York 
Motor Vehicle Accident j 


poration 1958 


accident 5. 


Indemnification Cor 
Law of 
that 


financial security act 


‘The legislature finds and declares 


the motor vehicle 


enacted in nineteen hundred fifty-six, wl 


requires the motor vehicle 


owner Of a 


furnish proot of financial security as a con 


dition registration, fails to accomplish its 


securing to innocent victims 
accidents 


] 


recompense tor 


injury and financial inflicted upon 


them, in that the lakes no provision tor 


the payment ¢ account of injury to 


or death of perso through no fault ot 


their own, were involved in motor vehicle 


accidents caused by 1) | 


] 
I 


uninsure¢ 


motot 
gistered State than 


York, (2 uniden fied mototl 


leave the 


vehi 
New 


which 


es re 


scene Of an accident, 


motor vehicles registered in this state as to 


time of the accident there was 


which at the 


not in eftect 
(4) stolen motor 


a policy of liability insurance, 
vehicles, (5) motor vehicles 
operated without the permission of the owner, 
(6) insured motor vehicles where the 
liability 


istered moto 


nsurel 


’ 
disclaims or denies coverage and 
7) unreg vehicles, The legis 


determines that it is a matter of grave 
that 


recompensed for the 


( 
lature 


concern such innocent victims are not 
injury and financial loss 


inflicted upon them and that the public in- 


* New York Session Laws 1958, Ch. 759, Sec 


Uninsured Motorist 


terest can best be served by closing such 
gaps in the motor vehicle financial security 
act through the incorporation and operation 
of a motor vehicle accident indemnification 


938 
corporation, 


In summary, the choice between retaining 
the present admixture of partly persuasive 
security-type 
or compulsory insurance laws, or of adopting 
supplementary programs unde1 
which public responsibility for the payment 
of claims 


and partly compulsory laws, 


statutory 


and judgments is assumed, 1s 


simply the choice of providing compensa- 


tion for all innocent victims of motor ve- 
hicle accidents—except, of course, uninsured 
or of providing a means of com 


such 


motorists— 


pensation for a certain percentage of 


victims. The manner in which a few juris 


dictions have attempted to supplement the 


presently prevailing system is significant 


IMPLEMENTATION 
OF PUBLIC RESPONSIBILITY 
FOR UNCOLLECTIBLE CLAIMS 


public 
automobile 


Implementation I n p¢ y ol 
I 


responsibility for 


accident claims may, h -esent time, be 
: 


studied in the legislation ot : es, Com 


parisons are revealing, for botl objectives 


and it features these laws 


contain significant differences For com- 


the plans presently in effect may be 


I 


classihMed as follows 1) 
] 


sured 


Hampshire, 


mandatory unin 
as if ind New 

Virginia, (2) 
and judg- 
North Dakota, New 


and (3) industry 


motorist coverage 
New York 


state-operated 


unsatisfied claim 
as found in 
Maryland 
unsatished judgment 


New York and Virginia 


ment funds, 


Jersey and 
operated funds, as 


found i 


Mandatory 
Uninsured Motorist Coverage 


The simple device of providing insurance 


against uncollectible al obile accident 


claims was first luring the legisla- 
1954 It 
Plan,” 


industry as a 


tive debate in 
then called “The Voluntary 
was offered by the 


way for the 


was 
and it 
ance 
who 


insured motorist was in- 


volved in an accident with an uninsured 
driver to put himself in the 


if he 


same position.as 


had been injured by an insured motorist 
"1954 Report of the New York State Joint 
Legislative Committee to Study the Problem of 


Unsatisfied Judgment Fund and Compulsory In- 
surance, Leg. Doc. No. 61, p. 15 
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Since 1954 this type of coverage, sold 


as an additional endorsement on a regular 


policy of automobile liability insurance, has 
been adopted as an optional feature by most 
automobile liability carriers throughout the 
United States. 
“uninsured 


It is now generally called 


motorist coverage” or, some- 


times, “family protection insurance.” 
Protection under this coverage is in the 
same amounts as the minimum limits re- 
quired by state financial responsibility laws 
and applies to all sums which the insured 
shall be legally entitled to recover under the 
law. Protection sometimes is limited to 
death and personal injury, and sometimes 
covers death, personal injury and property 
damage. Proof of claim is accomplished by 
reducing the claim to judgment, and special 
additional proofs are required when hit-and- 
run claims are involved, The endorsement 
generally provides that the insured 
shall not settle his claim with a wrongdoer, 
or prosecute a claim to judgment without 
consent of the insurer, in addition to the 
relating to 
ance, cooperation, changes, declarations and 
cancellations. Arbitration of differences 
between the policyholder and the insurer is 


also 


usual conditions notice, assist- 


also a customary feature. 


Uninsured motorist first 


proposed as a countermeasure to compul- 


coverage was 
sory insurance and state-operated unsatisfied 
judgment funds. Hence, its originators 
made every effort to keep its cost low. At 
present, upon the 
extent of coverage, 
is from $2 to $13.” 


po 


depending locality and 
the range of premiums 

Since 1957 most car- 
riers have made this coverage available to 
pedestrians at approximately the same pre- 
mium rate as to motorists. 


The offer of voluntary uninsured motorist 
did not divert the drive for com- 
pulsory insurance in New York as its pro- 
ponents had at first hoped. The rapid 
adoption of this form of coverage, however, 


coverage 


and 
its acceptance by the motoring public logi- 
cally led to the thought that it would be 
desirable to make uninsured motorist 
erage a standard feature of every policy of 
automobile liability insurance. Thus, it was 
argued, at least all insured motorists would 


in the competitive insurance industry 


cOvV- 


have protection against injury and damage 
caused by financially irresponsible motorists. 


“53 Best’s Insurance News 
Casualty Ed., November, 1957) 

‘New Hampshire Revised 
268 :3-412:2a (Supp., 1957). 

“North Dakota Revised 
(Supp., 1957) 


117-120 (Fire & 


Statutes, Sections 
Code, Sec. 39-1702 
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New Hampshire in 1957 was the first state 
to implement this suggestion.“ Under its 
law, the uninsured motorist coverage was 
required only for claims arising from death 
or personal injury. In 1958 New York and 
Virginia added mandatory uninsured motor- 
ist coverage to their laws in connection with 
the establishment of industry-operated un- 
satisfied judgment funds. In New York, 
coverage was limited to death and personal 
injury claims; Virginia, however, also in- 
cluded property damage coverage. 


State-Operated 
Unsatisfied Judgment Funds 


The unsatisfied judgment funds of North 
Dakota, New Jersey and Maryland repre- 
sent formal acceptance by the state of public 
responsibility for the recovery of automobile 
accident claims caused by financially ir- 
responsible and others who, for 
various reasons, cannot be compelled to pay 


drivers 


for injuries caused by their negligence. In 
these states, official agencies undertake the 
financing of the fund, supervision of the 
management of the fund and protection of 
the fund against unqualified claims. 


Under the North Dakota unsatisfied judg- 
ment fund, enacted in 1947, the cost of un- 
collectible accident claims for death or 
personal injury is distributed evenly over 
the entire motoring public. The fund was 
established by assessing each motorist an 
additional dollar at the time of his 1948 
vehicle Maintenance of the 
fund by additional assessments is provided 
for as follows: “[I]f on the lst day of June 
in any year the amount of such fund is 
$100,000.00 or more, the requirement for the 
payment of such fee shall be suspended 
during the succeeding year and until such 
year in which, on the first day of June of the 
previous year the amount of such fund is 
less than $100,000, when such fee shall be 
reimposed and collected.” “ Recovery from 
the fund is limited to the minimum amounts 
of financial responsibility required under the 
state’s security-type law, and claims on the 
fund must be in $300. In its 
original form, the North Dakota law applied 
only to claims against financially irrespon- 
sible motorists; in 1951, however, the law 
was amended to permit claims arising from 
hit-and-run accidents." 


registration, 


excess ol 


* North Dakota Revised Code, Secs. 39-1703 
and 39-1704 (Supp., 1957). Also, for a review 
of the operations of the North Dakota unsatis- 
fied judgment fund from 1947 to 1952, see 
Bergesen, *‘The North Dakota Unsatisfied Judg- 
ment Plan.’’ 3 Federation of Insurance Counsel 
Quarterly 35-41 (No, 2, 1953) 
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Procedure for protection of the fund 
against unqualified claims is provided, Ap- 
plicants who have reduced their claims to 
judgment must file their claims upon the 
fund in the district court where the judg- 
ment was rendered, together with notice to 
When 
hearing is granted, the applicant must show: 
(1) that he has obtained judgment in a 
matter which is within the 
fund, (2) execution to 
be issued on his judgment and found the 
judgment debtor’s property insufficient to 
satisfy the judgment, (3) that the judgment 
debtor has been examined 


the attorney general of the state. 


scope of the 
that he has caused 


for other assets 
or insurance and that an exhaustive search 
has been made to discover other property 
from which the judgment might be paid and 
(4) that no other or further property with 
which to satisfy the judgment can be found. 
Where a claim arises out of an accident in 
which the party liable cannot be ascertained, 
proceedings to obtain from. the 
fund are 
the state 
ot the 


obtain 


payment 


initiated by service of process on 
both 
proceedings to 
fund, the 


attorney general has the right to appear and 


highway commissioner, In 
type ~ of 


from the 


loregoing 
payment state 
show cause why payment should be denied; 
and, in all cases based on default judgments, 


the appearance of the attorney general is 
Appeals from the order of the 
regard from the fund 


may be made by either the judgment credi- 


mandatory 
court in to payment 


tor or the attorney general 


In contrast to this relatively simple pro 
North Dakota law, New Jer 
judgment fund 
os Much of this 
apparent complexity, however, becomes un- 
derstandable remembered that 
New Jersey must deal with some 2 million 
North 

measure its needs in terms of approximately 
300,000 registered vehicles 


cedure of the 


sey’s unsatisfied claim and 


seems vastly more complex 
when it is 


registered vehicle Ss, while Dakota can 


In the establishment of its fund, New 
Jersey introduced a differential rate of as 
sessment of insured and uninsured motor 


that in maintaining 
the fund the uninsured motorist should pay 


ists, reflecting a policy 


more heavily than the motorist who vol- 
untarily maintained himself financially re- 
sponsible The initial assessment in 1954 
was $1 for insured motorists, $3 for unin 


cent of! 


half per 
automobile lia 


sured motorists, and one 


the premiums collected by 
bility insurance carriers during the previous 
'* New Jersey Statutes Annotated, Secs. 39:6-61 
to 39:6-91 (1952) 
% New Jerse} 
(1958) 


Statutes Annotated, Sec. 39:6-63 


Uninsured Motorist 


calendar year. In 1956, however, assess- 
ment of the insurance carriers was dropped, 
and the differential between insured and 
uninsured drivers was set at $1 to $8. 
Finally, in 1958 direct 
insured motorist was discontinued altogether, 
and the fund was maintained by annual a# 
sessments of up to $15 on the uninsured 


motorists.” 


assessment of the 


Recovery from the fund in New Jersey is 
permitted up to the limits of the state’s 
security-type law. In 1952 this was $5,000 
and $10,000 for death and personal injury, 
and $1,000 for property damage. In 1958 
limits raised to $10,000/20,000 
and $5,000 for both the security-type safety 
responsibility law and the unsatisfied judg- 
ment fund 


these were 


Custody of the fund is assigned to the 
state treasurer, and management of the fund 
is vested board, 
Insurance, 


in a Six-man consisting of 


the Commissioner of director 
of motor vehicles and four representatives of 
the insurance industry. Procedure for pay- 
ment of claims from the fund requires that 
intention to file a claim be sent 
to the board within a specified period fol- 


in order that 


notice oft 
lowing an accident investiga- 
tion and defense may be undertaken where 
necessary. Cases in which notice has been 
then assigned to specific insurance 
Such 


cases 


filed are 
carriers for investigation and defense 
must be made in all 


based on default judgments and hit-and-run 


assignments 


accidents, and may be assigned in any 
other case, where necessary, in order to 
protect the fund Assignments are made 


in proportion to the premium writings ol 


the various insurers. Actual application for 
fund is made 
court, at 


which time the applicant must show that he 


payment of claims from the 


through proceedings before a 
has reduced his claim to a judgment which 
remains unsatisfied in an amount over $100 
and that his 


under a list of 


claim is otherwise qualified 
forth 
on the basis of this evi- 
truth ot 


the applicant’s allegations and if he has fully 


specinc conditions set 
in the statute.” If, 
dence, the court is satisfied of the 


pursued and exhausted all remedies avail 
able to him for recovering damages for his 


injuries, an order is issued directing the 


state treasurer to make payment from the 
fund. Where claims arise from hit-and-run 
accidents, proceedings take the form of an 
action against the state treasurer The 
claimant must prove injuries and damages, 

* See footnote 45 The original act of 1952 


had provided a minimum claim of $200 
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and that the identity of the person respon- 
sible is not ascertainable. 


Settlement of claims otherwise eligible for 
payment from the fund is provided in two 
situations: (1) In actions against financially 
irresponsible motorists where a judgment 
against the defendant would clearly be un- 
collectible, the insurer to whom the 
has been assigned may, with the approval 
of the board and the court, settle claims not 
exceeding $2,500 and (2) in cases brought 
against the state treasurer for hit-and-run 
injuries, the board may enter into a settle- 
ment with plaintiff and submit it to the 
court for approval and order of payment 
from the fund.” 


case 


Payment of an unsatisfied judgment by 
the state through its fund places the judg- 
ment under obligation to the fund 
until the fund is repaid. When a claim is 
judgment rendered against a 
irresponsible motorist, the law 


debtor 


paid on a 
financially 
requires that the judgment creditor assign 
the judgment to the state treasurer; also, 
when the state treasurer pays a claim based 
on a judgment in a proceeding in which he 
has been a party, he becomes subrogated to 


the rights of the judgment creditor, Notice 
of these judgments is given to the state 
director of motor vehicles, and thereatter 
the vehicle registration and driver license 


of the financially irresponsible driver may 
not be restored until he has (1) fully repaid 
the state treasurer, with interest, all amounts 
which the fund has paid on the judgment 
rendered him, and (2) 
requirements of the safety responsibility law 


against satisfied all 


relating to maintenance of future proof 


In all features, the Maryland 
Unsatisfied Claim and Judgment Fund Law 
of 1957 is patterned after the New Jersey 
law.” Most details 
The Maryland law utilized differential rates 
f in the creation of its fund in 
levying $1 on and 
$8 on the uninsured, The minimum amount 
of claim eligible for payment from the fund 
in Maryland is set at $100 as compared with 
$200 in New Jersey. One change of 
stance was made in adapting the New Jet 
sey law to Maryland’s policy. The Maryland 
law permits the fund to pay 
eligible guests of the claimant and the claim- 
ants 


essential 


differences are in the 


ot assessment 


1958, insured motorists 


sub 


claims of 


parents, all of 
whom are not eligible to bring claims under 


spouse, children and 


“See footnote 45. The original act of 1952 
had provided for settlement of claims up to 


$1,000 
* Maryland Annotated Code, Art. 66 
150-179 (1957) 


Secs 
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the New Jersey law. The Maryland un- 
satisfied claim and judgment fund is avail- 
able for payment of claims arising after 
June 1, 1959. 


Industry-Operated 
Unsatisfied Judgment Funds 


During the years 1952 to 1956, committees 
of the New York Legislature devoted fully 
as much time to the study of unsatisfied 
judgment funds as to compulsory insurance. 
A plan of compulsory insurance coupled 
with a plan for assisting accident victims 
who found themselves with judgments 
against financially irresponsible drivers or 
claims arising from hit-and-run injuries was 
presented as a twofold program by the 
state administration. Regarding the latter 
part of this program, the Joint Legislative 
Committee in 1952 recommended supple- 
menting compulsory with the 
“Assigned Case Plan.” Under such a plan, 
claims against financially irresponsible drivers 
and unidentified drivers would be assigned 


insurance 


to insurance 
the same manner as if the company 
the insurer of the vehicle involved.” Claim 
payments and administrative this 
plan would be absorbed by the insurance 
Management of the program would 
be vested in the 
board 


companies for disposition in 


were 
costs of 


carriers 
Insurance Commissioner 


and a representing the insurance 


industry 


In 1956, however, the state administration 
receded to a position of asking for enact- 
ment insurance or an 
unsatisfied judgment fund, with the result 
that compulsory insurance was enacted 
forthwith The governor, however, spoke 
plainly of the shortcomings of compulsory 
insurance when he signed the law and gave 
fair warning that he still sought to supple- 
ment compulsory insurance with a plan that 
would 


of either compulsory 


assure all innocent accident victims 
of some recompense for their injuries, In 
the year that followed, the New Jersey Un 
satisfied Claim and Judgment Fund Law 
was studied closely, and in 1958 New York 
enacted a new law which combined certain 
features of the New Jersey state-operated 
fund and the assigned case plan as proposed 
in 1952. 

The Motor Vehicle Accident Indemni- 
fication Corporation Law of 1958” created 
a public, nonstock corporation to which all 


“1953 Report of the New York State Joint 
Legislative Committee to Study the Problem of 
Unsatisfied Judgment Fund and Compulsory In- 
surance, Leg. Doc. No. 30, p. 23. 

%® New York Session Laws 1956, Ch. 655. 

‘New York Session Laws 1958, Ch. 759. 
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companies automobile 


writing liability in- 
New York were made members. 
Management of the corporation was vested 
in a six-man board of 


or tw 


surance in 
directors, composed 
designated by the 
companies’ association, two from the mutual 


members stock 


companies’ association, and one each from 


the independent stock and mutual com- 


that all 
policies issued by member companies must 


panies. The law also required 
provide that the corporation would, within 
the limits of $10,000/20,000, assume the ob- 
ligation to claims 
for death or personal injuries arising out 
[ caused by the following: (1) 
uninsured out-of-state vehicles, (2) uniden 
tified hit-and-run drivers of 


New York cars 


(4) stolen 


pay legally enforceable 


of accidents 


drivers, (3) 


which were not insured, 


cars, (5) cars operated without 


the owner's consent, (6) insured cars where 


the insurer disclaims lability or denies cov- 


erage and (7) unregistered vehicles. 


lo implement this obligation, the corpo 


ation was authorized to prescribe the form 


] 


of policies, assign cases to member com 


and adjustment, 





panies for ation 


appear on behalf of financially irresponsible 


motorists and defend against claims with 


respect to which notice had been given that 


payment would be sought from the cot 


poration, 


{ and levy assessments on member 


companies for funds sufficient to pay claims 


qualified for indemnification under the law 


of claims 
New 


pedestrian ) 


Eligibility to apply for payment 


by the corporation limited to 


York residents 
had uncollectible 


financially irresponsible motorists or other 


Was 
{motorist oO1 


who judgments 


against 


wise coming 


Since tl 


within the scope of the law 


1 


ie enactment of the law and _ the 


creation of the corporation, arrangements 

made with New Jersey for re 
ciprocal recognition of claims by the 
ot both 


have been 


funds 


states Persons who at the time 


yf an accident are uninsured, however, and 


their spouses, when riding as passengers in 


driving a 
order of 


an uninsured vehicle, or persons 


vehicle in violation of an suspen 


sion or revocation of registration or driver’s 


license are not eligible to claim payment 


from the corporation 


Procedure for obtaining payment of 


claims by the corporation is_ essentially 
that state 


operated funds of New Jersey and Maryland 


similar to prescribed for the 


Applicants must notify the corporation of 


intent to file a claim and furnish in 


formation necessary to permit investiga- 
tion and defense of the corporation’s funds. 


When an injured person belonging to one 


Uninsured Motorist 


of the groups qualified under the law to 
from the corporation has reduced 
his claim to judgment and finds that it is 
uncollectible 


recover 


because of the financial irre- 
sponsibility of the judgment debtor, he may 
petition the court for an order on the cor- 
poration to pay the unsatisfied portion of 
the judgment up to the limits of the cor- 
poration’s liability. Following a _ hearing, 
will order. In 
where no judgment can be 


the court issue its cases 
obtained prior 
to filing a claim, the claimant may proceed 
(irectly against the corporation by petition 
for an order of payment. Proof of injury 
and eligibility for payment are then brought 
out in a hearing on the petition. Settle- 
ment by the with the defendant 


does not bar re- 


victim 
motorist or his insurer 
covery from the corporation if the victim’s 
claim is otherwise qualified; partial settle- 
ments, deductible from the 
amount payable by the corporation 


The New York Motor Vehicle Accident 
Indemnification Corporation Law 


similar to the New 
laws in regard to 


however, are 


contains 
provisions and 


Maryland 


restoration ot 


Jersey 
postponing 
and 
irresponsible 


driver licenses vehicle 


registrations of a financially 
motorist until he has repaid the corporation 
all amounts paid out on his behalf 


dition, the New York law 


oundment of the vehicle of 


In ad- 

requires im- 
a motorist who 
an accident and does 


1 
t 
has been involved in 


financial responsibility. 


Once impounded, the 


not have proof of 


uninsured vehicle is 
not returned to its owner until final disposi- 
tion of claims him or the 


against lapse of 


one year without any claim been 


filed 

The New York plan became effective for 
filing of claims on 1959, and the 
months ot 


having 


January 1, 


experience of its first operation 
uninsured out- 


and claims arising from un- 


revealed that claims against 


of-state drivers 
identified drivers’ negligence constituted the 
bulk of cases offered for 


tund 


payment from the 
Thus, although the new law requires 
absorb the 
administration of 


the insurance industry to cost 
and 


the indemnification plan, these 


of claims, payments 
costs did not 
appear likely to prove burdensome because 
of the 


and the 


presence of compulsory insurance 


statutory limitations on eligibility 


to file claims against the corporation 


The Virginia plan, also adopted in 1958, 
combines elements of the mandatory unin 
sured motorist coverage, the assigned case 
plan and a state-operated unsatisfied judg- 
ment fund. Efforts to implement a policy 


of public responsibility for uncollectible ac- 
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and judgments in Virginia 
1956, when efforts 
were made to enact a state-operated un- 
satisfied judgment fund law similar to that 
in New Jersey. This proposal failed to pass 
and was referred to the legislative advisory 
council for study. The council’s report in 
1958 


cident claims 


commenced in strong 


again recommended a_ state-operated 
unsatisfied judgment fund plan and legisla- 
tion along this line was reintroduced in the 
legislature. Opposition to making the state 
fully responsible for the operation of the 
plan compelled compromise, however, and 
when finally enacted, the Virginia plan was 
embodied in three separate laws, all to be- 
come effective within the 1959 registration 
year. 

One act requires all automobile liability 
policies sold in the state to include the unin- 


sured motorist coverage.” 


Another provides for proof of financial 
responsibility at the time of annual vehicle 
registration; and, although not making in 


surance a for registration, re- 


prerequisite 
quires assessment of an additional fee of $15 
for registration of an uninsured 
The additional funds thus collected are de- 


ve hicle : 


posited in a special “uninsured motorists 


fund” held by the state treasurer 


\ third act 
nual distribution of the 
fund among the automobile liability carriers 


specifies procedure for an- 
uninsured motorists 
number of policies 
the addi- 
under the 


in proportion to the 


written as a means of offsetting 


tional cost of handling claims 


Sa 


uninsured motorists coverage 


WORKABLE PLAN 
OF PUBLIC RESPONSIBILITY 


\ workable plan of public responsibility, 


in the judgment of the writers, must meet 


as nearly as possible the following require 


ments: (1) The plan must offer maximum 


coverage to the greatest number of persons 


consistent with other conditions contained 


herein, (2) it must be administered within 


the confines of private insurance principles 


to the maximum extent possible and must 


not permit competition between government 


and 


private insurance companies, (3) such 
* Virginia 
(Supp., 1958) 
‘Virginia Code Annotated, Secs 
146.1-167.6 (Replacement Vol., 1958) 
* Virginia Code Annotated, Secs. 
12-67 (Supp., 1958) 
» See Virginia Code Annotated, Sec. 
(Supp., 1958). 
See New 
Sec. 626 


Code Annotated, Sec. 38.1-381(b) 
46.1-167.1 to 
12-65 to 
38.1-381 


York Session Laws 1958, Ch. 759, 
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a plan must be one which is least costly in 
terms of direct charges to the public, and 
also cost of administration, and one in which 
costs are distributed most equitably and (4) 
the plan must be within the 
framework of present rules of tort law and 
the administration of justice in that the rules 
of liability based on negligence are retained. 


acceptable 


Each of the plans reviewed in the preced- 
ing section may be examined in the light of 
these criteria. 


first criterion, the unin- 
sured motorists’ endorsement is a most use- 


Concerning the 


ful method of reaching a large segment of 
those persons who are injured in person or 
property is damaged by the negli- 
gence of an uninsured motorist. The en 
dorsement usually covers the named insured, 
and, while residents of the same household, 


whose 


his spouse and relatives of either, and any 
other person occupying the insured vehicle. 
In addition, under the Virginia plan, dam- 
insured 


age to the vehicle is covered.” If 


offered on a voluntary basis, however, there 
is no assurance that the motoring public will 
protect itself by use of the 


therefore, to be of maximum potential, 


endorsement; 
and, 
the coverage must be made mandatory as a 
standard provision of all automobile liability 
insurance policies. Even when made manda- 


tory, however, there is a segment of the 


public which cannot be protected: persons 


who own no vehicle and who are injured as 


pedestrians by, or as passengers in, unin- 


sured vehicles, or persons whose property 


other than motor vehicles is damaged by 


uninsured motorists. In addition, no prop- 
erty damage coverage, including automobile 


damage, is afforded in many jurisdictions.” 


The state-operated unsatisfied claim and 
judgment fund offers the possibility of cov- 
erage to all persons injured or whose prop 
erty is damaged in automobile accidents by 
including other 
As to qualified claim 
ants, the North Dakota plan provides that 


any person who obtains a judgment against 


uninsured motorists, property 


than motor vehicles. 


an uninsured motorists may apply to the 


fund for payment.” In the New Jersey and 
Maryland plans, the uninsured motorist is 
coverage.” As to 


excluded from 


‘See North Dakota 
(Supp., 1957) 
* Maryland 


property 
Revised Code, Sec. 39-1703 


Annotated Code, Art. 66'4, Sec 
159(c) (1957); New Jersey Revised Statutes, 
Sec. 39:6-39.69 (Supp., 1958). The exclusions 
should be explained. In Maryland a claimant is 
disqualified if he was operating an uninsured 
motor vehicle owned by him. Likewise, the 
spouse of a judgment debtor is excluded. The 
New Jersey law disqualifies as a claimant the 
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damage, the North Dakota plan provides no 
coverage, while in the New 
Maryland plans property damage of 
kind is included. 


The industry-operated unsatisfied claim 
and judgment plan as conceived in New 
York provides coverage for personal injury 
or death, but none for property damage. 
Neither an uninsured motorist nor his spouse 
may qualify for payment of a claim.” 


Jersey and 
any 


As to the second criterion, the Virginia 
plan, or an uninsured motorist endorsement, 
operates entirely through the mechanism of 
private insurance insofar as claims and pay- 
ments therefor are concerned, The state- 
operated claim and judgment 
plans described herein require the state to 
set up administrative machinery for the in- 


unsatisfied 


defense of claims, a cash 
fund from which to pay claims and judg- 
ments, and a method of financing such a 


fund including the responsibility for assess- 


vestigation and 


insurance in- 
any 


ing certain motorists, or the 
dustry, or the public generally, or 
combination of those 


that both insured and un- 
insured motorists are permitted to contribute 
to and benefits from the fund, as 
in North Dakota, the state is plainly selling 
insurance in competition with private insur- 
Likewise to the extent that insured 
motorists are compelled to subsidize the in- 
and 


lo the extent 


receive 


ance 


claims against 
as in Maryland and New 
benefit of insured 
who 


vestigation defense of 
uninsured motorists, 
Jersey, for the 
and certain 
tected by 
the state is competing 


motorists 
nonmotorists could be pro 
an uninsured motorist endorsement, 
with private insurance 
The industry-operated plan in effect in New 
York entirely through the 
industry 


The third 
distribution of 


operates insurance 


criterion, that of cost and the 


equitable costs, raises ex- 
tremely vexing questions in the balancing of 
that 


in the state-operated fund plan, the burden 


interests, Insurance executives argue 


(Footnote 58 continued) 
owner or operator of an uninsured vehicle 
Further, a guest occupant of a motor vehicle 
owned or operated by the judgment debtor, as 
well as the spouse, parent or child of the judg- 
ment debtor, is disqualified as a claimant, as 
are claimants covered by workmen's compensa- 
tion and, although insured, a claimant oper- 
ating in violation of an order of suspension or 
revocation 
® See New York Session Laws 1958, Ch. 759 
Secs. 601(b), 611(b) The New York law dis- 
qualifies any person operating any uninsured 
vehicle. and the owners of an uninsured vehicle, 
and his spouse if either are injured as passen- 
gers in such vehicle. Also disqualified are per- 
sons operating a vehicle in violation of an order 


Uninsured Motorist 


of cost is placed on the already insured and 
responsible motorist, and that assessments 
against the insurer and cost to the insurer 
for investigation and claims “ 
will ultimately be borne by the insured motor- 
ist in the form of increased premiums.” In the 
New York industry-operated plan, all costs 
are borne by insurance carriers doing busi- 
ness in the state and must, of course, be 
recouped through increased premium rates 
to be charged against insured motorists. 


The fourth criterion excludes the possi- 
bility of any plan which does not fit the 
present rules of tort law for the settlement 
of claims and judgments arising out of 
motor vehicle, accidents, This would exclude 
automobile compensation plans, such as the 
plan proposed as long ago as 1932 in the 
United States.“ The present writers are 
strongly opposed to any proposal which 
seeks to substitute a principle of compensa- 
tion without fault in limited measure for the 
principle of allowing full 
against the negligent wrongdoer. 


defense of 


legal recovery 


What, then, is a workable plan of public 
responsibility within the meaning of the 
principles defined Obviously no 
specific legislative proposal can be made, but 
may be from 


herein ? 


certain guidelines suggested 


the discussion 


First, the uninsured motorist endorsement 
should be made mandatory as part of any 
statutory program aimed at the uninsured 
motorist problem, If such endorsement is 
made a standard provision in all automobile 
liability policies, the only persons insurance 
protect would be those 
vehicle and are 


coverage could not 
who own no injured as 


pedestrians by or im uninsured vehicles 
This relatively small group of possible 
claimants could be protected either by a 
state-operated fund or by an industry-oper- 
ated fund. These two must be compared as 


to the equities in cost distribution 


If an industry-operated plan is adopted, 
the total t 


cost of financing the payment of 
of suspension or revocation, and claims against 
persons not liable under law, for example, be- 
tween husband and wife, infant and parent 

” The cost of investigation and defense is 
borne by the fund directly in North Dakota and 
by insurance carriers in Maryland and New 
Jersey. 

See Report on Proposed 
demnification Act of the 
Commissioners’ Traffic 
trict of Columbia 
(processed) 

* Report by the Committee to Study Com- 
pensation for Automobile Accidents to the Co- 
lumbia University Council for Research in the 
Secial Sciences (February, 1952) 


Motor Vehicle In- 
District of Columbia, 
Advisory Board Dis- 
submitted January 29, 1959 





claims for injuries of the comparatively 
small group of claimants must be borne by 
insured motorists.” 
motorists remain voluntarily uninsured un- 
der a security-type law, this program would 
not be equitable, so that a compulsory in- 
surance law, insuring that all motorists con- 
tribute to the 


must be enacted. 


To the degree that some 


cost of closing the “gap,’ 


If a state-operated fund is adopted, the 
total cost of financing the payment of claims 
for injuries for the group not protected by 
an uninsured motorist endorsement will be 
borne by the group of individuals who create 
the problem: the uninsured motorists, This 
without 
cause under such a plan uninsured motorists 
such from making a 
claim and insured motorists are protected 


can be done becoming costly be- 


are disqualified as 


by insurance coverage, leaving only the small 
group of nonowners described above as pos 


sible claimants 


The 
between the 
Under 


takes no part in the administration and pay- 


factors to be weighed in choosing 


two types of funds seem clear. 
an industry-operated plan, the state 
whereas with a limited state- 


must direct the 


ment ot claims, 


operated plan the state 
investigation, defense and payment of claims 
and create a fund from which expenses of 
administration and payments are made. Un 
industry-operated plan, compulsory 


laws must be 


det al 
insurance enacted in order to 


In this connection, 


make the plan feasible. 
the cost of a 


compulsory insurance law 


superimposed upon d security-type law must 
he considered 
required for the 


The administrative 
and 


expenses 
filing of 


filing of cancellation 


verification 


coverage, the 


“SPACE LAW—IS THERE ANY?” 


insurance 


of a thought-provok 
Seymour W. Wurtel which 
in the April, 1959 issue of the 
arolina Law Review He an 


our ¢ 


his is the title 


ing article by 


oncepts ot! law in relation 


man’s conquest of space by machines 
and warns that 


Anglo-American 


concepts nor 


neither our earthbound 


common law property 


Roman law air space pre 
cepts very far into 


carry us space lo 


clarify his ideas the author has drawn 


Unless, of course, a-law could be devised 
under which uninsured motorists would have 
to contribute directly to insurance companies 
a proposal of rather doubtful constitutional 
validity. 

"See American Association of Motor Vehicle 
Administration Bulletin, February, 1958, p. 4, 
for comment on the need for an _ increased 
budget. Any administrator of a safety respon- 
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notices and the enforcement of penal provi- 
sions and for the police action necessary to 
compel the surrender of registration certifi- 
cates and tags are likely to be staggering.” 
The expenses of investigation, defense and 
payment of claims must be subsidized by 
insured motorists, and to this cost must be 
added the expenses of administering a com- 
pulsory insurance law. On the other hand, 
a limited fund could be fi 
nanced contributions of 
sured cost to insured 
motorists other than premiums for their own 
uninsured motorist endorsement, This latter 
consideration, in the light of the other fac- 
tors upon which the successful administra- 
tion of the industry-operated plans depends, 
would 


state-operated 
entirely by unin- 


motorists with no 


seem to be determining 
which 


best serve the motoring public’s interest. 


decisive in 


the choice of administrative means 


Thus, despite a diversity in the choice of 
plans available, it would seem entirely possible 
to implement a policy of public responsibility 
for uncollectible 
and 


automobile accident claims 


such a 


a plan which 


judgments in any state where 


policy is justified, and to offe1 


is consistent with the essential criteria of 
minimum interference with 
industry at point 


meeting the 


maximum scope, 


existing private every 


where industry is capable of 


needs of the public, reduction of costs to the 
greatest possible extent, and rentention of 
only for fault 


on these principles will, it is 


the tort principle of recovery 
Plans based 
hoped, emerge as the logical next step in the 
legislative evolution of public responsibility 
for uncollectible automobile accident claims 
United States 


[The End] 


and judgments in the 


up and proposed a draft resolution. In 
the July, 1959 THe INsuUR 

LAW reprinted an 
artici¢ by entitled 
“Space Vel part, 


IsSsuc ot 
JOURNAI 
Andrew F 


Torts,” which, in 


Haley 
tlic le 
could 


discussed our existing law as it 


pertain to vehicle problems. To 
this field, these 
articles—when collaterally 

light some important and im- 


mediate problems 


Space 
anyone interested in 


two read 


bring to 


sibility law 
of motorists 
of compulsory 
number of 
cates of 


under which only a small number 
must file and maintain evidence 
insurance is aware of the large 
man-hours necessary to file certifi- 
insurance and cancellations and to 
suspend persons whose insurance coverage lapses 
or is canceled, plus the time spent by investi- 
gators or police officers in enforcing suspension 
orders 
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Insurer’s Tort Liability for Issuing 


Policy Without Insurable Interest 


By RICHARD W. DUESENBERG 


The author is an assistant professor of 
aw, New York University. His article 
is reprinted, with permission, from the 
California Law Review for March, 1959 


f Bovee RULE which requires an insurable 
interest in the object or person insured 
has more often than not been of benefit to 
the insurer than to the insured. It is the 
insurer who raises it in defense to an action 
to recover the proceeds, and who escapes 
liability if it is shown lacking.* Not even 
a waiver of the requirement may be proved 
against the insurer* and not infrequently 
is permitted to keep the 
miums collected on the 
of insurable 
matter ot 


the insure pre- 
The want 


usually has 


policy 
interest been a 
contractual 
obligation between the parties to the policy 
was being Never 


undergird a 


importance when a 


contested until recently 
tort action 
Thus, it is of 
spe cial interest that the first attempt to take 
the ingredient of insurable 


was it used to 


against an insurance carrier. 


interest out of its 
contractual context and employ it in sup 


ot a tort action was successful. 


Life Insurance 
aunt 


iy : 

. a se aiity ai 
he case is Liberty Nationa 
Weldon* An 


the three defendant 


Company v purchased 


irom insurers separate 


policies on the life of her niece, naming her- 


Prudential Insurance Com- 


Cases 183, 339 Pa 


1 Werenzinski v 
pany of America, 4 Life 
83, 14 A. 2d 279 (1940). Some courts have 
said that only insurers may raise the defense 
(Clements v. Terrell, 167 Ga. 237, 145 S. E 
78 (1928)). Cf. Smith v. Coleman, 10 Life Cases 
522, 183 Va. 601, 32 S. E. 2d 704, set aside on 
rehearing, 11 Life Cases 50, 184 Va. 259, 35 S. E 
2d 107 (1945): Worthington v. Curtis, [1875] 
1 Ch. Div. 419 

2 Patterson v. Durand Farmers Mutual Fire 
Company, 303 Iii App 128, 24 
N. E. 2d 740 (1940): Hack v. Metz, 173 S. C. 413, 
176 S. E. 314 (1934). But cf. Wright v. Mutual 
Benefit Life Association of America, 118 N. Y. 
237, 23 N. E. 186 (1890) 

The good faith of the applicant is import- 
ant, recovery usually being allowed where the 
beneficiary acted in good faith. See Common- 
wealth Life Insurance Company v. Wood, 263 
Ky. 361, 92 S. W. 2d 351 (1936): Fisher v 


Insurance 


Insurable Interest 


self as the beneficiary of the policies. Ala- 
bama law did not insurable 
interest in the aunt-niece relationship per 
se.” There being no financial interest in the 
continuance of the child’s life, she neither 
living with nor being supported by the aunt, 
the latter was totally lacking in insurable 
interest. The policies were, therefore, void 
and unenforceable, a point conceded by all 
parties. The aunt then murdered the niece 
by feeding her arsenic. The aunt was exe- 
cuted. A wrongful death action’ against 
the insurers was subsequently instituted by 
the father of the child, who predicated the 
the proposition that the 
issuing these policies without ascertaining 


recognize an 


case on acts of 


were negligent conduct 
proximate cause of the 


insurable interest 
amounting to the 


child’s death.’ 
considerations: one the 


and the other 


While 


There are 
matter of insurable interest 
the problem of 
tinct, 


two 
foreseeability. dis- 


they are not separate. 


Dealing first with insurable interest, the 
for the require- 
ment in life twofold. Re- 
peatedly, the said that “a 


contract of insurance upon a life in which 


customary reasons given 


insurance are 


courts have 


the insured has no interest 1s a pure wager 
that gives the insured a sinister counter in- 
terest in having the life come to an end.” 
Vetropolitan Life Insurance Company, 160 Mass 
386, 35 N. E. 849 (1894). Statutes may affect 
the disposition of these funds. See New York 
Insurance Law Sec. 146(1) 

‘1 Life Cases (2d) 422, 267 Ala. 171, 
2d 696 (1957). 

>Commonwealth Life Insurance Company v. 
George, 12 Life Cases 254, 248 Ala. 649, 28 So 
2d 910 (1947). 

* Alabama Code, Tit. 7, Sec 

7 The case has been noted favorably in 10 
Alabama Law Review 427 (1958), 19 Ohio 
State Law Journal 532 (1958), 58 Columbia Law 
Review 1087 (1958) and 63 Dickinson Law Re- 
view 172 (1959). 

5’ Grigsby v. Russell, 222 U. S. 149, 154 (1911) 
In property insurance, that it is necessary to 
measure the indemnity is often stated as a 
reason for the rule (Gorman’s Estate, 321 Pa 
292, 184 A. 86 (1936)) 


100 So. 


119 (1940). 
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To minimize wagering and intentional hom- 
icide are the two announced objectives of 
the Which of them more genuinely 
represents the policy behind the rule is on 
the surface no easy matter to decide, as the 
development of the law in this area reflects 
a seesawing for recognition as the superior 
policy for public concern. The fact is that 
the interest must be present; when giving 


rule. 


reasons, it has become bromidic for courts 
to say that without this interest the policy 
is a mere wager, promoting an interest in 
the early death of the insured. 


Whether the recognition of one of the 
objectives to the the other 
would restrict or extend the relationships 
the insurable interest rule in any 
jurisdiction is not of concern here. How- 
ever, when the concept of insurable interest 
is employed to support a tort action, the 
rationale is not very useful. 


exclusion of 


within 


antiwagering 


Not so with the antihomicide rationale. To 
say that the prevention of unlawful homi- 
cide is the purpose of the insurable interest 
rule is to set forth a premise which, with 
perfect logic, leads to tort liability on the 
part of a violating insurer. 


To take these steps, however, is to do 
something quite different from using the 
rule to declare a policy contractually void 
and 
fresher of the history of the rule is impera- 
tive to ascertain if the implied assumptions 
underlying it have any 


unenforceable. Therefore, a brief re- 


basis in fact. 


History 
of Insurable Interest Rule 


The movement to declare insurance policies 
lacking insurable interest void was part of 
the on-going process of condemning wager- 
Before the inter- 
vention of legislation, gambling and wagering 
law, this 
freedom 
It is apparent, however, from a 


ing contracts generally.’ 


English 
concession to 


were not prohibited by 
being essentially a 
ot contract. 


* The initial status intended primarily to 
prevent gaming was “‘An Act Against Unlaw- 
ful Games’’ (17 Edw. IV, Ch. 3 (1477)). The 
first to make unenforceable a wagering contract 
was “An Act Against Deceitful, Disorderly 
and Excessive Gaming’’ (16 Car. II, Ch. 7 
(1664)). Those dealing with insurance are cited 
in footnotes 12 and 13. 

” Hussey v. Crickitt, 3 Campb. 168, 170 Eng 
Rep. 1343 (C. P. 1811): Brown v. Leeson, 2 
H. Bil. 43, 126 Eng. Rep. 419 (C. P. 1792): 
Good v. Elliott, 3 T. R. 693, 100 Eng. Rep. 
808 (K. B. 1790): Jackson v. Colegrave, Carth. 
338, 90 Eng. Rep. 797 (K. B. 1695): Pope v. 
St. Leger, 1 Salk. 344, 91 Eng. Rep. 301 (K. B. 
1694). In DaCosta v, Jones, 2 Cowp. 729, 735, 
98 Eng. Rep. 1331, 1334 (K. B. 1778), Mansfield, 
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long line of cases that gambling was not 
respectable, and judges particularly criti- 
cized having to hear and solemnly deter- 
mine controversies of the utmost frivolity.” 


Eighteenth-century England witnessed a 
rapidly expanding foreign commerce and, 
consequently, a vast accumulation of wealth. 
With investment opportunities somewhat 
limited, speculation caught fire in a rampant 
rage for gaming. Unscrupulous brokerage 
practices and much idle waste of time fol- 
lowed. Feverish and scandalous jobbing 
practices contributed directly to the split- 
ting of Lloyds in 1769, for even this vener- 
able establishment was not immune to the 
contagion of the time.” 


But one searches in vain the writings of 
that that 
endangered because of policies 
them to others without interest. 


lives were 
issued on 


period for evidence 


That fortunes were dissipated taught its 
The first legislative con- 
trol of gaming under the guise of insurance 
was the British Insurable Interest Statute 
of 1746,” which related to marine insurance. 
Thirty years later the statutory condemna- 
tion of wagering on human lives took form 
in the life _ 
in the statute or its preamble about an effort 
to minimize attempts to gain by committing 
unlawful homicides. Rather, the reference 
i “mischievous kind of gaming,” 
wherein the illnesses of prominent citizens, 
the the trials of 
notorious criminals were made a matter of 
speculation." It was specious moralizing in 
the famous case of Gilbert v. Sykes’ 
Chief Judge Ellenborough to rule unen- 
forceable a policy on the life of Napoleon 


corrective lessons, 


insurance act.” Nothing is said 


is to a 


elections of officials or 


for 


Bonaparte because it might affect the loyalty 
of the wagerer or perhaps incite the French 
The rationale of 
the 
reasonable conclusion that not murder, but 
effort 


ruler to invade the island. 


other wagering cases” contributes to 


wasted human and sharp jobbing 


practices were the targets of the insurable 


C. J., said that ‘‘this species of contract has, in 
fact, gone to an extent that is much to be 
complained of iS 

1 Straus, Lloyds—The Gentlemen at the Cof- 
fee-House (1938), pp. 87-92: Worsley and Grif- 
fith, The Romance of Lloyds (1936), pp. 125-131; 
Wright and Fayle, History of Lloyds (1928), 
pp. 88-99 

219 Geo. II, Ch. 37, Secs. 1-2 (1746). 

14 Geo. III, Ch. 48 (1774) This 
was also applicable to fire insurance or 
other event.’ 

™ See footnote 11. 

%16 East. 150, 104 
1812). 

% Cited at footnote 10. 


statute 
“any 


Eng. Rep. 1045 (K. B. 
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interest rule as an implementation of the 


antiwagering movement.” 


Nevertheless, as time went by, courts 
and again that protection of 
was the reason for the rule. 
Without any proof that a wagerer would be 
prone to kill than many who might 
meet the test of insurable interest and with- 
out any 


insurable 


stated again 
human lives 


more 


analysis of the 
interest 


history of the 
find such 
sweeping statements as the following relied 
upon by the court in the Weldon decision 


Statutes, we 


“Wager policies, or such as are procured 
interest in the 
subject of insurance, are undoubtedly most 


by a person who has no 
pernicious in their tendencies, because [they 
are] in the nature of premiums upon the 
clandestine taking of human life.” 

“The 


Wage! 


vitiates 
pecuniary interest 
which the holder has in procuring the death 
of the subject of insurance, thus opening a 
wide door by which a constant temptation 
profit the 


reason of the law which 


policies is the 


is created to commit for most 


atrocious of crimes.” 


\ good number of opinions have similarly 
ascribed to the first 
insurable 


anticrime objective 


consideration in analyzing the 


interest rule. How baseless this is in his- 


just 
wide can the 


indicated. 
door to 
temptation be, in view of criminal sanctions 


torical perspective has been 


Furthermore, how 
and the rule that a murderous beneficiary 


cannot benefit from his acts—a rule which 
the criminal may not be presumed to know, 
but about which he might be said to have 
course, the argument is 
does not 


That is probably more 


feeling’? Of 
that the 


some 

made wagerer-criminal 

expect to be caught. 

hope than exvectation, and is not responsive 

as an answer to the preceding historical ob- 
' 


jections to the 


rule 


antihomicide reason for the 


objections to the re- 
the antimurder 


Chere are other 


rationale for 
\ Maryland court 


dissatisfaction in 


peated use Ol 


insurable interest. once 


enunciated these words: 


‘In some American cases they [policies 
denounced as 


tend to pro- 


without interest] have been 


void, not simply because they 
they are in 
The force of this latter 


been, well be, 


mote gambling, but because 


centives to crime 


suggestion has and may 

1 “Indeed, the ground of the objection to 
life insurance without interest in the earlier 
English cases was not the temptation to mur- 
der but the fact that such wagers came to 
be regarded as a mischievous kind of gaming.”’ 
(Grigsby v. Russell, cited at footnote 8, at 
p. 156.) 


Insurable Interest 


doubted. It means that one not related or 
connected by consanguinity or marriage, 
who may have a direct pecuniary interest 
in the speedy death of another, will thereby 
be tempted to murder him, though he knows 
that hanging is the penalty for such a crime. 
This doctrine, carried to its logical result, 
has a far-reaching effect. It strikes down 
every legacy to a stranger which may be- 
come known to the legatee, as is frequently 
the case, before the death of the testator. 
It makes limitation in 
remainder after the death of a life tenant. 
Every like conveyance of property in con- 
sideration that the grantee shall support the 
grantor during his life, falls under the same 
condemnation. Yet we know of no case in 
Court has such 
mentary dispositions or conveyances to be 
void on this ground 


void every similar 


which a declared testa- 


pointed 
out a deficiency in this line of reasoning.” 
He has called attention to the fact that the 
above-mentioned legal devices are all volun- 
tary commitments by him whose early death 
is made a matter of financial increment to 
another. The element of gratuity 
preserve from invalidity an insurance policy 
taken out by the cestu: que vie in favor of a 
beneficiary without insurable interest. Then, 
there is the well-established that 
a creditor has an insurable interest in the 
life of his debtor. If the antihomicide 
tive for the insurable interest rule were the 


Professor Patterson has rightly 


is said to 


rule 


too, 
mo- 


principal policy concern, it is hard to imagine 
how this rule could have been established. 
Creditors have not traditional bed- 
fellows of debtors, and many might fall into 
Holmes’s undefined category of the “world 
"* Why this group is 
insurable 


been 


of the unscrupulous.’ 


said to have an interest can be 


understood only in the perspective of the 


antiwagering analysis of the insurable in- 


terest requirement. 


Logic of Weldon Opinion 


What has been said so far is not written 
that the 
partner in criminal intent. 
support 
lation of the insurable imterest 
not result in 


motive for gain is ever a 
It is intended to 
the writer’s contention that a vio 
rule should 
negligence, either 


to deny 


actionable 
will be more 
For the 


Chere 


farther on. 


facie 
little 


per se or prima 


about that a 


'’ Helmetag’s Administrator v. Miller, 76 Ala 
183, 186-187, 52 Am. Rep. 316, 317-318 (1884) 

” Rittler v. Smith, 70 Md. 261, 263-264, 16 
A. 890, 891-892 (1889). 

* Patterson, ‘“‘Insurable Interest in Life,’’ 18 
Columbia Law Review 381, 390 (1918) 

1 Grigsby v. Russell, cited at footnote 8. 
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look to the logic of the 


In the words of the court, 


moment, let us 
Weldon opinion. 
it is as follows: 


“All negligence is not actionable. To be 
actionable it must be the breach of a duty 
which the defendant owed the plaintiff as an 
individual or and the 
plaintiff must not only show causal connec- 
between the the 
but that the 
proximate cause of the injury.” 


one of a class 


breach of 
negligence 


negligent 
such 


tion 


duty was 


his extract from the case correctly states 
the syllogism of tort liability. But what so 
many 
in this 


duty? 


general propositions lack is lacking 
when is there a 
Whenever it is stated that the breach 
duty may 
damages, the overriding question to deter- 
mine is the existence of a duty. The 
finds this duty in the alleged 
danger placed on one whose life is the sub- 


one also—that is, 


of a give rise to an action for 
court 


apparently 


ject of a wager policy, which situation the 
court Says finds legislative response in the 
statute declaring void a policy without in- 
surable interest. It is 
that there violation of a 
statute, the court might have said that the 


violation the 


interesting here to 


note since was a 


negligence and 


the 


was per sé€ 


proximate cause of injury 


Finding culpable negligence in the viola- 
tion of a statute, without an ad hoc considera- 
tion of causal connection, is the approach 
of a few courts.” More commonly, violation 
of a safety statute is viewed as negligence, 
but also needed for recovery is a showing of 
proximate cause, that is, that the prohibited 
event really the When an 
act 1s the 
court 


caused injury.” 


intervening criminal also present, 


difference in handling—whether the 


will require a showing of actual causation 


not merely violation of a 


crucial to the interests of 


and statute—is 


the defendant. 


Legal causation did have to be proved in 
the 
“separate, independent, superseding, wilful, 
malicious, crime of murder ”™ the 


this case. The insurers contended that 


became 
* 267 Ala. 185, 100 So. 2d 707. 
The ignition-key cases are in 
gard v, Frisch, 29 Automobile 
Ill. App. 359, 77 N. E. 2d 537 
23 Indiana Law Journal 494 
Hartman, 19 Automobile Cases 191, 
(CA of D. C., 1943), (1948); 
19 Automobile Cases 191, 
of D. C., 1943), noted in 
Journal 202 (1944). 

4 Sullivan v. Griffin, 23 Automobile Cases 189, 
318 Mass. 359, 61 N. E. 2d 330 (1945) The 
court said that to make violation of a statute 
of itself culpable negligence without inquiring 
into causation would go far toward making 
the violators insurers of public safety The 
potential scope of the Ross v. Hartman deci- 
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point (Oster- 
Cases 56, 333 
(1948), noted in 
(1948): Ross v 
139 F. 2d 14 
Ross v. Hartman, 
139 F. 2d 14 (CA 
32 Georgetown Law 


cause of the death”* of the 
defense of intervening crime 


responsible 
child. This 
plunged the court into the problem of proxi- 
mate But it did not dip deeply. It 
was not necessary to do so, for if minimizing 
murder were truly the the in- 
surable interest rule, a breach of the rule 
certainly would result in tort responsibility 
in spite of the intervening crime. The court 
used familiar 


“If 
could 


cause, 


purpose of 


language: 


the 
have 


the intervening 
reasonably 


act oft 
been 


agency 
the 
causal chain is not broken, But if the injury 
results independent, intervening, 
efficient cause, not reasonably to be antici- 
pated, to wit, the act of a third person, the 
negligence shown, if any, is not the proxi 
mate cause of the injury.” ” 


foreseen 


irom an 


Further on, the court noted: 


may be 
and, if so found, 
may be predicated 


“But intervening criminal 
found to be 


actionable 


acts 
Io! eseeable 
negligence 
thereon.” 


It is not surprising, then, that when the 


question of proximate—“legal’—cause was 
given to the jury, it was found to be present 
led to the death of 


basic premise 


in the sequence which 
the child the 
stated, no appreciable expectation of avoid- 
ing intervening 
existed. 
Writers 


sponsibility is a 


Once was 
crime 
defense rather feeble. 
that extended tort 
matter of policy 


because of 
This 


have 


liability 
Was 
said re- 
and 
courts have agreed that changing times re- 
quire applications of the 
cept of proximate cause and foreseeability.” 
Sounding the end of the insurer’s hope for 
nonliability was the very important assump- 
tion that 
insurable 


changing con- 


because issuing a policy without 
danger to the 


insured life, there was a duty not to issue 


interest created a 


it, or at least to exercise due care to ascer- 
tain whether the interest existed: 


“Does a life insurance company have the 
duty to use reasonable care not to issue a 
policy of life insurance in favor of a bene- 
sion has been limited considerably if, indeed, 
not reversed. See Hecht Company v. McLaugh- 
lin, 3 Negligence Cases (2d) 291, 214 F. 2d 212 
(CA of D. C., 1954); Peigh v. Baltimore & Ohio 
Railroad Company, 1 Automobile Cases (2d) 
1009, 204 F. 2d 391 (CA of D. C., 1953). 

* For the case affirming the conviction of 
the aunt for murder, see Dennison v. State, 
259 Ala. 424, 66 So. 2d 552 (1953). 

*6 267 Ala. 186, 100 So. 2d 709 

7267 Ala. 187, 100 So. 2d 709 

* 267 Ala. 188, 100 So. 2d 710-711 

* Feezer, ‘“‘Intervening Crime and Liability 
for Negligence,’’ 24 Minnesota Law Review 635, 
642 (1940). 

” Szabo v. Tabor Ice Cream 
Ohio App. 42, 174 N. E. 18 
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Company, 37 
(1930). 





ficiary who has no interest in the continua- 
tion of the life of the insured? 


“No case has come to our attention where 
this specific question has been considered 
by any court. But we are of the opinion 
that such a duty exists, for there is a duty 
upon all to exercise reasonable care not to 


injure another. 


“As we have shown, it has been 
recognized by this court and practically all 
this that an 


placed in a position of 


long 


courts in country insured is 
danger 


where a policy of insurance is issued on his 


extreme 
1 : . ° . 

lite in favor of a beneficiary who has no 
insurable interest. There is no legal justifi- 
cation for the creation of such a risk to an 


insured and there is no social gain in the 
writing of a void policy of insurance. Where 
this court has found that such policies are 
unreasonably dangerous to the insured be- 
cause of the risk of murder and for this 
void, it 


insur- 


reason has declared such policies 
hold that 
ance companies have no duty to use reason- 
which 


murder.” ® 


would be an anomaly to 


able care not to create a situation 


may prove to be a stimulus for 


he interesting point here is the court’s 
remark 
to be 


Vious 


that it has found wagering policies 


dangerous, In tracing through pre- 


\labama insurable interest cases, not 
this finding was 
shown to be true. H’eldon is the first 
in that jurisdiction of a murderous 


ficiary who had no insurable interest. 


one was discovered where 
case 
bene- 
There 
that “an 
extreme 


simply is no demonstrable proof 


insured is placed in a 


danger where a policy of insurance is issued 


position of 


who has 
Indeed, not a few 
where the 


on his life in favor of a beneficiary 


interest.” 
found 
beneficiary did have an 
It is the 


to which the 


no insurable 

cases may be murderous 
insurable interest 
presence of the insurable interest 
murderous-bene 


the ab 


ott-invoked 


ficiary rule owes its existence, for 


' 267 Ala. 185-186, 100 So. 2d 708 

267 Ala. 186, 100 So. 2d 708 

‘What will constitute an insurable interest 
in the life of another, such as will rescue such 
contracts from the imputation of being regarded 
as wager policies, it is not easy to define by a 
general rule. It has been held, in some cases 
that the interest must be, in sense, a 
pecuniary one, not predicated merely upon the 
fact of existing relationship In other 
contrary view has been intimated, 
which does not, however, seem to be sustained 
by the weight of authority (Helmetag’s Ad 
ministrator v. Miller, cited at footnote 18.) 

‘The Alabama merely that an 
insurable interest is required for an insurance 
policy (Tit. 28, Sec. 2 (1940)) The problems 
of legislative drafting are reflected in the words 
chosen to define insurable interest’’ in the 


some 


cases a 


code states 


Insurable Interest 


sence of the element of interest would be 
sufficient grounds of itself for nonliability. 
Furthermore, no similar duty has ever be- 
fore been imposed by either English or 
American courts during the 200 
years’ existence of the insurable interest 
rule; while there is nothing improper in 
establishing new duties, when doing so the 
should at a minimum examine the 
past to illumine the present. If this had 
been done, the fanciful nature—that it is 
predicated on theoretical arguments espoused 
in the light of social ex- 
insurable in- 
might have been 


nearly 


court 


im vacuo and not 
perience—of the 
terest so much 
uncovered. 


reason for 
relied on 


Insurers’ Argument 


One of the defensive arguments of the 


insurers was that it would be an “impossible 
applicant-bene- 


this, the 


burden” to investigate the 


ficiary’s insurable interest. To 


court answered rhetorically 


“Why is it any more of an ‘impossible 


burden’ to require an insurance 


reasonable 


company 


to exercise care to determine 
whether the 


interest in the 


beneficiary has an insurable 


insured before it issues the 


policy of insurance than after the insured 


[cestut que vie] is dead?” 


This on the surface appears to be a 


reasonable reply lf estoppel were being 


the insurer’s defense ot no 
either 


ple aded against 


insurable action tor 
the face value of the policy or for return of 


paid premiums, it would have much appeal, 


interest, In an 


particularly in the latter of the suggestions. 
What it that insur- 
interest is not determi- 


overlooks, however, is 


able always easily 


fact which the same court on a 


Statutes and 


nable, a 


previous occasion conceded 


cases vary from jurisdiction to jurisdiction; 


in Alabama no statutory guide is available 


to an imsureft True, there had been a 


New York statute 
terest’, as used in 


The 
this 


persons 


term ‘insurable in- 
section, shall mean 
(a) In the case of related closely by 
blood or by law, a substantial interest en- 
gendered by love and affection; and (b) in the 
case of other persons, a lawful and substantial 
economic interest in having the life, health or 
bodily safety of the person insured continue, 
as distinguished from an interest which would 
arise only by, or would be enhanced in value 
by, the death, disablement or injury, as the 
case may be, of the person insured (New 
York Insurance Law Sec. 146(2).) Insurable 
interest in property is defined as any ‘‘lawful 
and substantial economic interest in the safety 
or preservation of property from loss, destruc- 
tion or pecuniary damage (New York In- 
surance Law Sec. 148.) 











ruled that relation- 
ship alone, and more especially the aunt- 
niece relationship, would not be sufficient 
insurable interest. The 
presumed to know this. 


previous case“ which 


insurers might be 
But if one surveys 
the vast bulk of cases through the decades 
of this century and the last, the diminution 
in requirements for insurable interest in life 
is easily perceived.” This progress is largely 
the result of judicial shifts in attitude. But 


in each instance of a change, a policy had 


first to be issued. Under the fears of this 
type of decision, carriers may well think 
twice before insuring. What other cases 


have achieved in augmenting the social and 
utility of 
cancelled out by an 


well be 
opinion 


economic insurance may 
ill-considered 


such as this.” 


Since the range of interests embraced in 


the concept of “insurable” is so indeter- 
minate, the point made by the insurers is 
very important. A 


which does not exist is not only frustrating, 


search for an answer 
but frightening, when the penalty of action 
taken may be a judgment for tens of thou- 
* Nor can it be much con- 
solation to insurers that under the Weldon 


decision their only duty is to use 


sands ot dollar Ss 


“reason- 
able” care to learn of an insurable interest 
“Reasonable” is generally viewed as peculiarly 
in the domain of a jury’s intelligence, and 
an insurer’s prospect of finding itself faced 
with a jury as decision-maker is a situation 


from which it may well recoil. 


If the Weldon case had been one of first 
impression on the relationship involved, it 
is interesting to speculate whether liability 
could have been imposed. Assuming that 
the court would retain its position that there 
existed the duty to use 
breach the duty 


reasonable care, to 
and incur liability would 
require some doing, unless the court is will- 
ing to say that not to breach a duty which 


* Commonwealth Life Insurance Company v. 
George, cited at footnote 5. 

* This is true of interests deemed ‘‘insur- 
able’’ in both life and property insurance 
Two outstanding articles which point up this 
development are Patterson, ‘‘Insurable Interest 
in Life,’’ 18 Columbia Law Review 381 (1918), 
and Harnett and Thornton, ‘‘Insurable Interest 
in Property A Socio-Economic Reevaluation 
of a Legal Concept,’’ 48 Columbia Law Review 
1162 (1948) 

* The rationale of the Weldon case is equally 
applicable to property insurance policies. There- 
fore, investigation of the moral character of the 
applicant will assume greater importance, and 
insurers may prefer not to issue policies if in- 
surable interest is not clearly present. It is 
only a short step from the Weldon decision to 
imposing liability in tort on an insurer of 
property for issuing a policy for full value of 
the property to one with a limited interest 
therein. The Weldon decision has implications 
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is indefinable is itself a duty. If this posi- 
tion were taken, would liability be dependent 
on whether the breach was informed or 
uninformed, that is, with knowledge that 
investigation would yield no determination 


of the insurable nature of the particular in- 


terest, or a mere failure to inquire: 
conflicts of 
themselves. 


Obvious 


laws problems also present 
In Arkansas the aunt-niece re- 
lationship is within the scope of insurable 
If the policies of the Weldon case 
issued to the aunt in Arkansas, 
citizen of that state and all 
other facts being the same, could the father 
have recovered judgment in an Alabama 


assuming over the in- 


interests. 
had 


she being a 


been 


jurisdiction 


court, 


surers?! 


The answer to the conflicts hypothetical 
would seem to be negative, for the breach 
interest—a crucial ingredient 
of the Il’eldon decision—is absent from the 


of insurable 


It is beyond the scope of this com- 
ment to conduct an analysis of the conflicts 
problems presented. The example, however, 
again demonstrate the utter in- 
applicability of interest to the 
kind of liability imposed in the decision. 
Whether insurable interest is present or not 
simply does not affect the creation, if such 
there be, ie." 


tacts. 


serves to 
insurable 


of a danger to the cestut que vie.” 
Any danger created flows not from a breach 
of the insurable interest rule, but from the 
beneficiary's preference for the proceeds of 
the policy over the continuance of the in- 
sured’s life without relation to the insurable 
interest.” Recognizing this, not only is the 
theory of the brought in this 
ruled out, but a court—if it is to allow an 


action case 
action in tort against an insurer for issuing 
a policy on the life of another—must do so 
on the grounds that to issue policies to ap- 
plicants who themselves are not the cestut 
que vie creates a potential danger to the 


of enormous proportions for the business of 
life and property insurance 

' In the Weldon case the judgment was for 
$75,000. The aggregate value of the policies 
was $6,500 

* Note the bizarre implications of the court's 
contention that to issue a policy without insur- 
able interest opens wide the door to the 
crime and puts the insured in extreme danger. 
One is that states in which the range of inter- 
ests deemed insurable is greater than in other 
states encourage, to the extent that it is 
greater, the temptation to commit crime. 

”" The objection cannot be made here that 
if there is insurable interest and death occurs 
there is no gain. Life insurance, unlike prop- 
erty, is not primarily an indemnity contract. 
Further, if there is no interest in the con- 
tinuance of the life, but rather a desire to get 
the proceeds of a policy on it, it is incorrect 
to talk in terms of indemnity. 


IL J — August, 1959 











insured life, and that reasonable care must 
be exercised by insurers not to create this 
danger. Of course, no court has ever taken 
this position, and it is clearly inconsistent 
with reality. 


Compared to the insurable interest ap- 
proach of the Weldon decision, the sugges- 
tion of a approach has on its 
To illustrate, 
avoid 
creating a danger to another could take the 
form of procuring the consent of the cestut. 
All the problems of what falls within the 
pale of insurable interest are avoided. Un- 
course, the insurer had reason to 
know of the applicant’s intent to kill, the 
consent of a cestut would operate to relieve 


“consent” 
surface some practical merit. 
the reasonable 


care necessary to 


le ss, of 


the insurer of any liability if a danger were 
in fact created, a kind of contracting away 
of liability. The =: 
difficulties, most apparent being 


free of 
those which 
were incompetent 


suggestion is not 


would arise if the cestui 
to contract. This would include minors and 
incompetents As parents give consent to 


surgery for a child, so their consent in this 


BENEFICIARIES BEHIND THE IRON 


The Institute of Life Insurance has 
recently commented on the payment of 
life insurance proceeds and other fidu- 
United States to 
behind the Iron 
According to the 


monies in the 
residents of 


ciary 
countries 


and Bamboo Curtains 


institute, such payments will be facili- 
tated by a recent federal district court 
decision in New York, Jan Danisch et 


al. v. Guardian 
of America 


Life Insurance Company 
In particular, this case was 
said to involve $20,000 held for payment 
by the company, but the whole matter 
[ Red China and 


the satellite countries is believed to in 


of payments to Russia, 


volve several hundred thousands of dollars 


In the Dantsch the Rev. Theo- 
\. Kupka, a person of Polish ori- 
took out more than 30 
and this country in 
beneficiaries nephews 
United States and in 
Those in the United States 
promptly, but the company 
transmit the benefit money 
to those living in Poland on the ground 
that Polish government practices 
then current, they 
Daniel J 
general 


case, 
dore 
gin, policies 
years died in 
1951, 
and 
Europe 

paid 


refused to 


ago 
leaving as 


nieces in the 


were 


under 
would not receive the 
Reidy, vice president 
counsel of Guardian Life, 


money 
and 


Insurable Interest 


But if 
legal consent is re- 
quired is also the one contemplating injury 
to the insured life, the consent given may 
well be defective. True, no action would lie 
in favor of the applicant-beneficiary-parent, 
and if the cestut were dead, problems would 
not arise. But there is nothing in the Weldon 
analysis which requires death to occur for 


context might also be the solution. 


the applicant whose 


there to be actionable negligence. Injury 
without death might be enough. Could the 
child alleging the incompetent 
consent of the scheming parent? It would 
seem obvious that the answer is negative, 
but it may be well advised for insurers to 


now sue, 


make efforts to get statutory clarification of 
what their due care requires. 

I think it is clear that the Weldon decision 
is very important. It has tremendous im- 
That the floodgates 
of litigation may have been opened is not 
a valid criticism, however great the deluge, 
if opened they ought to be. Nontheless, the 
interest approach seems to this 


writer preposterous. [The End] 


plications for insurers. 


insurable 


AND BAMBOO CURTAINS 


is quoted as saying that beneficiary proofs 


had been sent to a relative in Poland for 


filling in, but the forms were never re- 
turned. Instead, he said, letters were 
received from certain beneficiaries re- 
questing that the money coming to 


them be held over here until such time 
as they hoped to get to this country. 


The judge in the Danisch case noted 
since the case had been instituted, many 
changes had taken place in Poland, In 
June, 1957, after easing of the Commu- 


nist tension in Poland, the United States 


and Poland negotiated credit and sales 
agreements making for broadened trade, 
and these arrangements were imme 
diately followed by the Treasury’s re- 


moval of Poland from the proscribed list 
for the sending of Treasury checks to resi 
dents. About the 
recounted, it 
had relaxed the 
which 


same time, the judge 
that Warsaw 
exchange rate 
Guardian Life 


learned 
official 
descr ibed by 


Was 


was 
as practical confiscation 

Che institute also pointed out that this 
entire matter of payments to 
Iron 


residents 


and Curtain countries 
was the subject of a hearing in October, 
1957, by the Senate Judiciary 


Internal Security 


ot Bamboo 


Commit- 


tee’s Subcommittee 
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A REPORT TO THE READER 


benefits enjoyed by any of the other persons 
noted in the examples Although there 
may be factual differences between peti- 
tioner’s situation the important thing 
that each of them derives an eco- 
nomic benefit (as an incident to his status 
as a stockbroker, etc.) that is not treated 
as income 


here is 


because it is not compensatory 
and petitioner should be treated similarly 
because his economic benefit is likewise not 
Of pivotal significance 
here is the fact that petitioner derived an 


compensatory 


economic benefit merely as an incident to 
his status as an insurance broker, similar 
to the economic benefits that might accrue 
to the persons described in the foregoing 
examples, and the reason that such benefits 
are not regarded as taxable income is that 
they are not compensatory in nature.” 


In support of this reasoning are Benjamin 
v. Hoey, 139 F. 2d 945, and Kenneth W. 
Daehler, 31 TC 73. In these cases it was 
held that stockbrokers and real estate brokers 
cannot be taxed on commissions they receive 
on purchases of stock or real estate made by 
them for their own account. 


The court then carefully considered T. D. 
2137, which was so heavily relied on in 
Ostheimer, but read a little farther than did 
the tribunal in that The following 
quoted material from T, D, 2137 
cited in Ostheimer, and the language seem- 
ingly controls both cases: 


case 


Was not 


“If a life company reduces the 
standard charge of an insurance policy to a 
purchaser and the relationship of employer and 
employee does not exist, the amount by which 
the policy ts reduced can not be considered 
income at the time of purchase for the reason 
that it is not ‘gain derived from 
from labor, or from both combined’ 
The that the allowed 
an insurance agent on a policy taken out on 
his own life is considered income is that the 
relationship of employer and employee exists 
between the insurance company and _ the 
agent, and inasmuch as the insurance com- 
pany is under contract to pay the agent com- 


imsurance 


capital, 


reason commission 


missions on all policies of insurance secured 
by him, no distinction can logically be made 
between a commission paid to the agent on 
account of a policy written on his own life 
and a commission paid to the agent on ac- 
count of a policy written on the life of 
some one else. The commission is paid to 
compensation for 


the agent as 
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services 


Continued from page 470 


rendered as an employee, i.e., on account 
of business obtained, regardless of whose 
life is insured, and is ‘gain derived from 
labor’, and therefore taxable income.” 

In the opinion of the court this ruling was 
specifically limited to cases where an employer- 
employee relationship existed between the 
insurer and the agent. It explicitly stated 
that a contrary result would obtain if the 
relationship of employer and employee did 
not exist. Therefore, the court felt that in 
view of the taxpayer’s status as a broker 
rather than as an employee, and in view 
of the ruling, the reduction in cost of the 
broker’s own insurance did not appear to 
have been regarded as income. 

In concluding, the court stated that ‘on 
the record before us . . . the 
commissions in controversy herein were not 
in fact nor were they intended to be com- 
pensatory in nature. A contrary result would 
discriminate against insurance brokers and 
in favor of all other types of brokers and 
other persons in comparable 


S¢ »-called 


situations.” 
This court also made specific reference to 
the Ostheimer case, stating: “The decision 
proceeds upon the assumption that the result 
there reached was required by administra- 
tive practice beginning in 1915. However, 
that assumption is incorrect to the extent 
that it pertains to a broker. . . . we are 
satisfied that there has not been a realization 
of taxable income in the instant case.” 

That the Third Circuit’s decision in the 
Osthetmer case has raised some eyebrows is 
apparent. The National Association of Life 
Underwriters has joined in an attempt to get 
the United States Supreme Court to review 
the decision. In support of Mr. Ostheimer’s 
petition for review, the association intervened 
as amicus curiae ; its brief was filed on June 25, 
Che association is also arguing that the com- 
missions merely result in a reduction of the 
cost of the policies to the agent, which he 
realizes on account of his particular occupa- 
tion, This argument is, in substance, one 
of the findings made in the Minzer case. 


It will be next fall before the Supreme 
Court decides whether the Ostheimer decision 
will be disturbed. Until then, the interest of 
the insurance industry in this case is mount- 
ing. To date, two other national organiza- 
tions—the National Association of Insurance 
Agents and the National Association of In- 
surance Brokers, Inc.—have taken an interest 
and will intervene in the case. 
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Workmen's Compensation Rates 
Increased in Florida 


Effective August 1, 1959, workmen’s 
compensation rates will be increased an 
iverac¢ 2.5 pe cent ver the existing 
manual rates. On the basis of a filing by the 
National Council on Compensation Insut 


ance, a public heat ne begat July 15, 1959, 
concern i req ested ave ike crease ol 
BD er cent ve eX1s manual ites, to 
rethe with equiy ilent anges nh ratin 
ictors and related values Insurance Con 





Memo to Life !nsurers 
on Financed Insurance Loans 
W here a 


surrender of an existing policy 


ccurs or the voiuntat placement on anon 
+ + ) \ 
premium paying basis of an existing policy 


Is carried out wit! in a three-mot! 


period 


prior to and after the date of the application, 
the agent will be respo 
the company whose policy is being sur 
rendered, through his home office, of the 
CC ntemplated procedure J 
Insurance Commissioner, has an 


that the 


Florida 


nounced lack such n 


will be considered prima-tacit 


this tvpe 


twisting Tor policies ot! V1 


New Regulation on High Cash Value 
—Minimum Deposit Policies 


concerns High 
Minimum Deposit Policies and 


November 1, 1959 


A new regulation, No. 39, 
Cash Value 
will 


become effective 


State Department Rulings 


Ne W 


lL homas 


York 


| hac her hi 


Superintendent of Insurance 
is announced that these 


policies should be discontinued before the 





date the regulation becomes effective Prior 
to this date, approval will not be given to 
any new policy form to be delivered in the 
state which pt vides high ea cash values 
which result from a departure from the 
company’s regular pattern computation 


Ot Cash 


Ambiguities Concerning Florida's 
Insurance Code Cleared Up 


} 


The Florida Insurance Commissioner has 





noted that certain publicity concerning the 
state’s new insurance code is misleading 
he main provisions of the new law do no 
become effective until October 1, 1959—not 
July 1 as has been reported 

Unde the new code the ( ss1one 

is the power! to conduct public hearings on 
rate filings, but Commissioner Lars has 
stated that public hearings are not manda 


tory on filings, as had 


Hearing on Credit Life, Accident 
and Health Premium Rates 

Insurance 
October 1, 1959) 


credit life 


Pursuant to the new Florida 


Code, a provision (effective 


allows the disapproval of and 


credit accident and health policy forms if 
the benefits are not reasonable 


to the 


relatio1 


premium charged. The Florida In 


surance Commissioner has announced that 
a hearing prior to October 1 will be held 
in order to clarify this new provision, and 


to establish certain “bencl 


will be used to 


marks” which 
determine whether a policy’s 
relation to the 


benefits are reasonable in 


premium charged 
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( ;SoRaiA~A foreign insurer that is 
A \icensed to write property and casualty 
insurance is authorized under its license to 
write nuclear peril coverage concerning 
nuclear energy installations, provided the 
insurer is authorized to write such coverage 
in the state of its domicile—The Insurance 
Commissioner requested the Attorney Gen- 
eral’s opinion as to whether a foreign in- 
surer that was licensed in the state to write 
property and miscellaneous casualty insur- 
ance could have its license extended to 
write insurance against the perils of radio- 
active contamination and other perils causing 
loss to nuclear energy installations. 

This question was answered in the af- 
firmative, but the Attorney General was of 
the opinion that the present license of an 
insurer authorized the writing of such cover- 
age provided the insurer was authorized to 
write this type of coverage by the laws of 
the state of its domicile. It was noted that 
the Georgia laws were, to a great extent, 
silent as to the coverages a foreign fire or 
casualty insurer could write upon being 
licensed to do business in the state —Opinion 
of the Georgia Attorney General, May 29, 
1959. 


|JORTH CAROLINA—Under ordinary 
+ ‘circumstances a municipality is not 
liable for the operation of a fire department, 
but its immunity may be waived by carry- 
ing liability insurance—A chief from a 
volunteer fire department asked the At- 
torney General whether members of a volun- 
teer fire department would be liable, beyond 
the limits of liability insurance carried, if 
an accident occurred in the operation of the 
fire truck, and, whether all of the 
members would be liable or only the driver 
of the truck. 


als« ), 
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The Attorney General informed the chief 
that the operation of a municipal fire de- 
partment was a governmental function and 
that a municipality was not liable to per- 
sons for injuries stemming from this func- 
tion, unless expressly so provided by statute. 
Under Article 15A, Chapter 160 of the 
North Carolina General Statutes, the gov- 
erning body of an incorporated municipality 
is authorized to waive its governmental im- 
munity from liability which may arise by 
the negligent operation of a motor vehicle 
by an agent or employee of the municipality, 
when acting within the scope of his au- 
thority, by securing liability insurance. This 
immunity is waived only to the extent of 
the amount of insurance which is carried. 


As to individual members, the Attorney 
General felt that an individual who might 
be personally guilty of negligence would 
be liable to the party injured, and ordinarily 
the negligence would be attributed only to 
the driver of the truck.—Opinion of the 
North Carolina Attorney General, June 22, 
1959. 


\ 7 ASHINGTON—The 1959 amendment 
increasing financial responsibility re- 
quirements does not apply to a person who 
has proven his ability to respond in dam- 
ages under the prior law until he applies 
for a renewal of his operator’s _ license. 

From the director, Department of Licenses, 
came the following questions to the Attor- 
ney General: Do the increased financial 
responsibility insurance requirements under 
the new 1959 amendment apply to persons 
who have proven their ability to respond in 
damages under the prior law and who are 
now required to have on file continuing 
proof of their financial responsibility? Can 
a person who is involved in an accident 
after the 1959 amendment becomes law, be 
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excused from depositing security to cover 
damages by showing that at the time of 
the accident, liability insurance was in force 
with coverage limits lower than that re- 
quired by the new law, but greater than 
any claimed damages? 

Both of these questions were answered 
by the Attorney General in the negative. 
To answer the first question the Attorney 
General noted Section 3, Chapter 38, Laws 


of 1959 (Revised Code of Washington, 
46.24.040), which stated that “The opera- 
tor’s license shall remain suspended and 


shall not at any time thereafter be renewed, 
nor shall any such thereafter 
issued to such person, including a person 
not previously licensed, who by final order 
or judgment has been convicted of, pleaded 
guilty to . . . any ‘i 


license be 


such offense 


In this section the important terms were 
“issue” or “renewal,” and the act was con- 
strued as providing for proof of financial 
responsibility upon issue or renewal of an 
There fore, the Attorney 
General concluded that “persons who have 
complied with the present law need not 
make a showing of their ability to respond 
in damages in the amounts 
vided until they apply for renewal 


operator’s license. 


increased pro- 
of their licenses 


Regarding the second question it 
noted that under the 
must be deposited with the director in an 
which is satisfy all 
judgments for however, 


tions to the requirement for security were 


was 
prior law security 
amount sufficient to 
damages, excep- 


made where the licensee was financially 
responsible at the time of the accident, one 
of these exceptions being liability insurance 
covering damages arising from the accident. 


The Attorney General concluded that the 
legislature clearly intended that the time 
whether a person may be 
time of the accident in 
Under the new 1959 law, “a per- 
involved in an which 
requires the posting of security or in the 


for determining 
excused was the 
question. 
son who is accident 
alternative qualification under one of the 
listed exceptions, and who desires to qualify 
by posting proof of insurance covering his 
liability for an must do so in 
the increased amounts provided therein.”’- 
Opinion of the Washington Attorney General, 
May 25, 1959. 


accident 


\ J ISCONSIN—If a contract is entered 

into by a company which is engaged in 
television repair service for service and 
parts for a specified price and the price 
bears a reasonable proportion to services 


Attorneys General 


rendered, the contract is not an insurance 
contract.—Two contracts were presented 
to the Attorney General by the Insurance 
Commissioner for his consideration. The 
first provided for an inspection by a tele- 
vision serviceman; in consideration of a 
specific fee, he would issue a warranty that 
the picture tube would provide satisfactory 
service for a one-year period. The war- 
rantor also agreed to repair or replace the 
tube if it failed to provide satisfactory 
service for this period. 


Whether this contract might be one of 
insurance and regulated by the Insurance 
Department was the question proposed. It 
was answered in the affirmative. 


The Attorney General pointed out that 
whether a person, corporation or associa- 
tion is engaged in the insurance business 
determined by the particular 
objects the business has in view. The test 
carried on and not 
the form of organization. In concluding, 
the Attorney General stated: “Where the 
offering the contract is not 
in the television service business, but con- 
tracts with others to provide such service, 
or indemnifies the 
curred in 


has to be 


is the business being 


one engaged 


expenses in- 
parts, or 
where the contract covers only the replace- 
ment of parts, it is not 
Therefore, the first contract, where pro- 
vision for inspection of the picture tube is 
made and in consideration of a fee a war- 
ranty is given to provide for repair or 
replacement of a faulty picture tube for a 
period of a year, is in fact a contract of 
insurance, regardless of whether the issuing 
organization is in the TV repair business or 
not. 


owner for 
securing service or 


a service contract. 


Regarding the second contract, the serv- 
ice company agreed to provide service and 
parts and to adjust and maintain the set 
in good operating condition for one year for 
A maximum number of serv- 
Parts were to 
be provided at no extra cost regardless of 
the number of service calls during the one- 
year period. Electrical work incidental to 
the television set was not provided for. 


a specific fee 
ice calls were provided for. 


He concluded that “where the service 
company is actually in the business of re- 
pairing television sets, and service alone or 
both service and parts are included and are 
provided by the service company, and the 
consideration bears a reasonable proportion 
to the services rendered, then the contract 
is not insurance but of 
Opinion of the Wisconsin Attorney General, 


July 6, 1959. 


one of service.”— 
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Supreme Court Ends 1958 Term 


The Supreme Court adjourned June 29, 


ending its 1958 Term. During this term the 
Court disposed of 1,781 cases as compared 
with 1,783 cases in the 1957 Term. A total 
ot 194 opinions were handed down, whereas, 
203 were rendered during the preceding 
term 
is an up-to-date listing of im- 
which 
have been filed, docketed or disposed of 
District of Columbia 
v. Slngland, Dkt. No. 
from the 1958 


Following, 


portant cases relevant to insurance 


Transit System, Inc 


133.—This case was 
Term (Dkt. No 
1019) and is a petition for certiorari to re- 
view a decision of the District of Columbia 
Circuit Court affirming a federal district 
court judgment. Here a man was injured 
while he was a passenger on a bus which 
was struck from. the United 
States mail truck while the driver of the 
bus was temporarily absent from the bus 


left over 


rear by a 


The district court ruled against both the 
transit company and the federal government 
and this judgment was upheld by the appel- 
late court. In post-trial motions the bus 
company on its cross-claim had sought full 
exoneration from the government, asserting 
that the truck driver had had the last clear 
avoid striking the unattended 
bus and, also, that the government should 
not have been allowed to benefit from the 


chance to 


high degree of care owed the passenger by 
the company under its contract of carriage. 
In requesting that the High Court review 
the case, the bus company contends that the 
appellate court ruled in conflict with the 
decision in U. S. v Truck 
209 F. 2d 422 

Jones, Dkt. No. 210.—This is an 
appeal from the finding of the Illinois Su- 
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Savage 


Lewey v. 


Line, 


preme Court of March 10, 1959, which had 
dismissed an appeal to that court. Lewey 
had been held in contempt of court because 
he failed to disclose, in a personal injury 
action in which he was the defendant, the 
existence and extent of public liability in- 
surance coverage. In part, Lewey contends 
that the Illinois Supreme Court has de- 
prived him of due process of law and equal 
protection of the law guaranteed in the 
Fourteenth Amendment to the Constitution 
Dkt. No. 
217.—An employee of an independent con- 
tractor received severe electrical burns while 
Clinton Foods’ 
damages for the in 


Clinton Foods, Inc. v. Youngs, 


working on premises. He 


sought and received 
juries. The award was upheld by the Eighth 
Circuit and a petition for certiorari to re- 
view this decision has been filed. 

The appellate court, in held 
that jury questions existed as to whethet 
Youngs knew of the danger and whether 
he had warned. Clinton 
Foods contends that it had warned the con- 


tractor and that the appellate court erred 


attirming, 


personally been 


in ignoring this contention 

American Life and Accident Insurance Com 
pany v. FT( Dkt. No. 357.—This 
involved the right of the Federal Trade 
Commission to regulate the advertising of 
an insurance company when the company 
was licensed only in the state of its domicile 
and dealt with persons of other states only 
through the mails. On October 27, 1958, the 
Supreme Court denied certiorari in this case 
and on June 22, 1959, denied a motion for 
leave to file a petition for rehearing. This, 
in effect, leaves standing an Eighth Circuit 
affirmation of a cease and desist order of 
the FTC. 

Magenau v 
No. 439.—In 


Case 


Aetna Freight Lines, Inc., Dkt 


this case Aetna had leased a 
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PERSONS AND EVENTS _ 


Stanley C. Morris, chairman, Section 
of Insurance, Negligence and Compensa- 


tion Law of the American Bar Associa- 
tion has announced final arrangements 
for the section’s twenty-sixth annual 
meeting to be held at the Hotel Deau- 


ville at Miami Beach from August 23-27. 
Some of the outstanding speakers to be 
present are general counsel C. Joseph 
Stetler of the American Medical Asso- 
ciation; Admiral Felix B. Stump; Raoul 
D. Magana of Los Angeles; Wilbur W. 
Jones of Ohio; Sylvester C. Smith, Jr., 
counsel for The Prudential In- 
surance Company; John J. Gilhooley, 
Assistant Secretary of Labor; and Charles 
E. Pledger, Jr., chairman of the Com- 


mittee on Trial Tactics. 


The Fifteenth Annual Meeting of the 
National Association of Independent In- 
surers will be held at the Sheraton-Park 
Hotel, Washington, D. C., October 26-28. 


The 


general 


annual three-day workshop of 


the National Conference of Health and 
Welfare Plans will be held October 5, 
6 and 7 in Los Angeles. In order to 


allow effective group discussion, attend- 
will be limited to 400. For addi- 
tional information, contact M. A. Cornell, 
Jr., secretary of the conference, at 412 
West Sixth Street, Angeles, Cali- 
fornia. 


The Forty Annual National 
Safety Congress and Exposition will be 
held October 19-23 in Chicago. 
on industrial scheduled for 
the Conrad Hilton, Congress, Sheraton, 


ance 


-seventh 


Sessic ms 
safety are 


tractor-trailer and a driver. The driver, 
while stopping at a tavern during the trip, 
had engaged Magenau to accompany him 


for the rest of the trip to aid him in the 
event of a repetition of the numerous me- 
chanical failures that had already occurred. 
A few hours later both men were killed in 
an accident. A jury verdict in favor of 
Magenau’s widow, in an action grounded on 
negligence, was reversed by the Third Cir- 
cuit finding that under Pennsylvania law 
the decedent was an employee of Aetna and 
that the state workmen’s compensation act 

In light of 
Ridge Rural 
356 °U.. 3. Ses 


provided the exclusive remedy. 
its decision in Byrd v. Blue 
Electric Cooperative, Inc., 
(1958), the Supreme Court reversed the 


Third Circuit, stating that the matter otf 


The Coverage 


Morrison and La Salle Hotels; sessions 
on traffic safety at the Congress Hotel; 
and sessions on commercial vehicle and 
transit safety at the La Salle Hotel. 
Further information may be obtained 
from R. L. Forney, Secretary, National 
Safety Council, 425 North Michigan 
Avenue, Chicago 11, Illinois. 

One of the principal speakers at the 
Nineteenth Annual Convention of the 
Federation of Insurance Counsel will 
be Florida Insurance Commissioner J. 
Edwin Larson. The three-day meeting, 
August 20 through 22, will be held at the 
Fontainebleau Hotel in Miami Beach. 
Highlight of the will be the 
presentation of the federation’s Insurance 
Man of the Year award at a 
meeting on August 20. 


meeting 
luncheon 
Courses on medicolegal aspects of 
head, face and neck injuries will be 
held by the Law-Science Academy of 
America and the Law-Science Founda- 
tion of America in Miami, Florida, No- 
vember 7 and 8, 1959; in Washington, 
D. C., December 12 and 13; in Phila- 
delphia, Pennsylvania, November 21 and 
22; in Jackson, December 
4 and 5; and in Boston, Massachusetts, 
November 28 and 29. Between 20 and 
30° top-level experts and trial 
counsel will participate and there will be 
lectures on medicolegal 


Mississippi, 


medical 


trial technique 
and demonstrations of jury arguments 
and of direct and cross-examination of 
medical experts. For further informa- 
tion contact Hubert Winston Smith at 
The University of Texas, Austin 12, Texas. 


the relationship of the decedent to the com 


pany was a question tor a jury to decide. 


Vant v. Mutual Benefit Life Insurance Com 
pany, Dkt. No. 824.—This case was reported 
in the May, 1959 issue of this JouRNAL at 
page 320 and in the June, 1959 issue at page 
388. Certiorari was denied on May 25 and 
a rehearing was denied on June 22 in this 
case involving an attempt by a widow and 
her son to recover the full proceeds of a life 
insurance contract which provided that the 
widow was to get the interest for life and 
the son the full amount upon her death. 
The merging of interests was disallowed by 
the district and appellate courts. 


Yszara v. State Farm 
Insurance Company, Dkt 


Vutual Automobile 
No. 946.—Here a 
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trial court had awarded damages for a high- 
way collision between a truck driven by 
Yszara and a passenger car driven by a 
State Farm Mutual insured. Because of 
diversity of citizenship, the Fifth Circuit 
agreed to review the case and reversed the 
trial court’s award. Before the Supreme 
Court, Yszara contended that the appellate 
court’s reversal was a usurpation of the 
province of the jury in violation of the 
Seventh Amendment and contrary to previous 
rulings of the Supreme Court by weighing 
the evidence on the issues of negligence and 
proximate cause and disregarding the jury 
verdict resolving these issues in his favor. 
Apparently the Supreme Court did not 


agree, since it denied certiorari on June 29. 


Adair v. Stokes, Dkt. No. 985.—A petition 
for certiorari to review a decision of the 
Fourth Circuit was filed in this case on 
June 8. The appellate court had reversed a 


district court decision which had dismissed 
a complaint by Stokes. Stokes was injured 
in an automobile accident involving Adair 
on the Fort Levenworth Military Reserva- 
Kansas. The district court had 
dismissed the action because both persons 
residents of Kansas and, therefore, no 
diversity of citizenship existed. 


Adair that the United States 
acquired exclusive jurisdiction over the Fort 
Levenworth Military Reservation for the 
purposes of a military reservation, but that 
the laws of the State of Kansas, not incon- 
sistent with such purposes, remained in 
effect and were applicable to the accident 
giving rise to Stokes’ claim. 


tion in 


were 


contends 


Phoenix Insurance Company v. Haney, Dkt. 
No. 910.—Certiorari was denied on June 22 
in this case, reported in the June, 1959 issue 
of this JouRNAL at page 389. The company 
had contended that where fire insurance 
companies institute an action in a federal 
court for a declaratory judgment of non- 
liability under certain policies of insurance, 
and such action proceeds to final judgment 
without a counterclaim being filed by the 
insured seeking to recover the policy pro- 
ceeds, the federal court judgment is res 
judicata of the insured’s claim. The com- 
pany further had contended that the in- 
sureds were thereafter precluded by Rule 
13(a) of the Federal Rules of Civil Pro- 
from maintaining an independent 
action in a state court for such proceeds. 


cedure 


“Sonic Boom’’ Still a Mystery 


Sonic boom’ is a new term which has 
not acquired a fixed meaning in the minds 
of the general public.” 
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This was the opinion 


of an Alabama circuit court on May 8 in 
Bear Brothers, Inc. v. Fidelity and Guaranty 
Insurance Underwriters, Inc., 6 Avt. 17,497. 
The sole question before the court was 
whether the phenomenon of sonic boom was 
an explosion within the wording of a policy 
issued by the insurer. The court found that 
it was not an explosion within the wording 
of the policy, and went on to say that “the 
term explosion is commonly and ordinarily 
understood to mean a violent bursting or 
expansion, following the sudden production 
of great pressure as in the 
plosives, or a sudden release of pressure as 
in the rupture of a steam boiler. An ex- 
plosion when there is an instan- 
taneous release of pressure or an instantaneous 
f differential. The 
explosion 


case of ex 


occurs 


elimination of a 

succeeding consequences of an 

may be a blast and other effects of 

greater or lesser magnitude, such as thermal 

radiation, light, sound, flying fragments, 
ae ss 

etc., initiated by the explosion. 


pressure 


wave 


NLRB Rules on Suspension of Group 
Insurance Coverage During Strike 


When a company and a union were unable 
to agree on involving wages and 
union security, the union called a strike. 
The company announced that it sus- 
pending group insurance coverage for the 
duration of the work stoppage and would 
restore the coverage to the striking em- 
ployees when they returned to work. Upon 
a complaint of unfair labor practices, the 
company was held not to have violated the 
Taft-Hartley Act by this or other actions 
(NLRB Case No. F-1218). 
strike was economic in nature 
and the group insurance was a monetary 
benefit in the nature of wages, the NLRB 
held that the company had not discriminated 
against the strikers by suspending their in- 
surance duration of the 
strike. 


issues 


Was 


Since the 


coverage for the 


Social Security Terms Attacked 


The National 
writers has adopted a resolution concerning 
the misuse of insurance terminology in the 
Social Security Administration. Its board 
of trustees has urged Congress to delete all 
insurance terminology from the act and 
change the name of the program itself to 
one which accurately describes its true 
nature and purpose. Also urged is the in 
corporation into the act itself of a declara- 
tion of the policy that the program is not 
intended to be an 


Association of Life Under- 


and is not insurance 


program. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Ice Manufacturer Liable 
to Middle-Man Processor 


An ice manufacturer is liable to a biscuit 
manufacturer if it has to destroy its prod- 
ucts because of glass found in the biscuit 
dough and in the bags of ice. In this case 
the two manufacturers were not in privity 
of contract. Fifth Circuit. 


An ice manufacturer sold ice to a 
supplier which, in turn, sold it to the biscuit 
company. The the ice in 
reducing the temperature of the dough in 
manufacturing Chere 
no privity of contract between the ice manu- 
facturer and the biscuit company. 


SnOW 


company used 


frozen biscuits. was 


In accordance with a standing order, 15 
100-pound sacks of were delivered at 
4:00 a. m. on Thursday, September 5; 30 
100-pound sacks had been delivered on the 


ice 


preceding day. On Thursday morning a 
piece of glass was found in the biscuit 
dough, and other glass was subsequently 


found in the bags of ice on successive days. 
The biscuit company then recalled and de- 
stroyed the production for both Wednesday 
and Thursday. 

This suit was filed by the biscuit company 
against the manufacturer of the ice to re- 
cover damages for the two days of produc- 


tion which was destroyed. A judgment 
n. oO. v. was entered for the ice manufacturer 
Negligence 
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in the trial court, from which the biscuit 
company appealed. The primary question 
for the Fifth Circuit was ‘whether the lia- 
bility without fault imposed by Texas on a 
manufacturer of food stuff for injuries sus- 
tained by one who consumes it applies to 
damages sustained by a middle-man proc- 
essor who uses the manufactured deleterious 
product an ingredient in an entirely 
different article intended and sold for hu- 
man consumption.” 


The Fifth Circuit noted that the rule of 
liability without fault was based on public 
policy, and that the public policy behind 
this doctrine was the protection of 
sumers from the injurious consequences 
of deleterious foods and beverages. Liability 
should be on the one who control. 


as 


con- 


has real 


In reversing the trial court’s finding and 
holding the manufacturer liable, the 
court stated that “to effectuate that policy, 
it is essential to impose on all those supply- 
ing ingredients which go into the actual 
finished product a like burden. Otherwise, 
while an injured biscuit eater might have 
his remedy the manufacturer, or 
for that matter perhaps against the supplier 
of the deleterious ingredient as well, the 
physical harm which Texas seeks to prevent 
would have irretrievably Nor 
would the manufacturer’s right 
to implead the supplier of the deleterious 
ingredient eradicate the harm. The ingredi- 


ice 


against 


occurred. 
conceded 


ent must be wholesome and fit for human 
use as it finds its way into the finished prod- 
uct or the supplier of that ingredient, like 
the one producing the end product, must 
bear the As in the [ 
finished this burden, 


consequences. 
product, 


case ol 


the while 
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heavy, is deemed reasonable and bearable. 
Che purpose of the exact not 
The 


who produces the ingredient, equally 


rule is to 


reasonable care but positive fitness. 
one 
with the one who produces the end product, 


has the means, though onerous, of control.” 


It was further found that the biscuit com- 
acted prudently in recalling the 
duction for Wednesday and Thursday since 
it could not 


pany pro- 
which 
contained the Gladtola 
Biscuit Company v. Southern Ice Company 
United States Court of Appeals for the 
Fifth Circuit. May 27, 1959, 9 NEeGLIGENCI 
Cases (2d) 923. 


determine accurately 


glass.— 


bags of ice 


Competency of Five-Year-Old Child 
to Give Testimony 


It is an abuse of discretion for a trial 
court to refuse to permit a five-year-old 
child to testify without first determining 
her competency upon a voir dire ex- 
amination. Such action also constitutes 
prejudicial error. Arizona. 


this action 


dog for her 


filed 


chow 


\ 73-year-old widow 


against the owner of a 


injuries which allegedly resulted when the 
log jumped her and 


It was further alleged that the 


( upon knocked het 


1 
down twice 


woman was attempting to protect her spitz 
from the big chow when the 
curred, and that the chow had jumped its 


incident oc- 


owner’s enclosure when it saw the spitz. 


judgment for 
widow 


re nde re d 
and the 


Che trial court 
the owner of the chow, 
appealed upon the denial of her motions for 
trial. 


judgment n.o.v. and a new 


made, 
trial 


Several assignments of error were 
but the 
court’s refusal to allow a five-year-old child 


to testify without a preliminary voir dire 


primary one concerned thx 


examination as to her competency. ‘This 


child was an eyewitness to the incident. 


On appeal, the Arizona Supreme Court 
Section 12-2202 of the Arizona 
Statutes which concerned 

witnesses in civil actions. It 

“Children under ten 

age who appear incapable of receiving just 

which 


noted Re- 
incompe- 


deemed 


vised 
tent 
incompetent years of 


impressions of the facts respecting 


they are to testify, or of relating them truly.” 


This court was of the opinion that it was 
prejudicial error for the trial court to rule 
that the child was incompetent to testify 
without first examining her on voir dire to 
determine her competency. Under Section 
12-2202 the competency of a child to testify 
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alone, but his 
degree of understanding and knowledge. 
The court stated that “the child’s youthful- 
was not, 


is not determined by age 


ness per se, sufficient to exclude 
her from the witness stand, as there is no 
arbitrary age limit under which the 
mony of a child is automatically rejected. 
Furthermore the competency of a child to 
testify relates to the time when he (or she) 
child 
may be competent to testify to occurrences 
hap- 
pened at a time when he was too immature 
to testify.” Therefore, it was an abuse of 
discretion for the trial court to summarily 
refuse to permit the child to testify. Judg- 
ment was reversed.—Litzkuhn v. Clark et al. 
Arizona Supreme Court. May 14, 1959. 
Q NEGLIGENCE Cases (2d) 739. 


testi- 


is produced as a witness, and so a 


which he remembers, although they 


Exculpatory Clause Not Contrary 
to Public Policy 


An exculpatory clause in a lease is appli- 
cable and will exonerate a lessor from 
liability where the injuries sustained by 
a tenant are caused by a defect in a side- 
walk which involves no affirmative negli- 
gence. Alabama. 


\ tenant filed this suit against the 


and his agent in cl 


building where the 


owne};: 


iarge and control of an 


apartment tenant lived 


to recover damages for injuries which were 


sustained when she fell on a sidewalk lead 
ing from the building to a public sidewalk 
alleged that the owner and agent 


maintained the 


Che tenant 
negligently constructed and 


sidewalk so as to allow it to become unsafe 


One of the detenses set up by the owner 
release of any 

sustained by 
This 
provision was a (standard) exculpatory pro- 


judgment in the trial court 


and agent was the tenant’s 


Cause of action 101 Injuries 


reason of a provision in her lease. 


vision. From a 
tor the tenant, the owner and agent appealed 


to the Alabama Supreme Court 


This court reversed the and 
held that the 
owner and agent 
that the 
defect involved 
negligence on the part of the 
‘Therefore, the court found that “to 


judgment 
provision exonerated the 
from liability. It 
alleged liability was based 
no affirmative 


was 
noted 
on a which 
owner of 
agent. 
hold that the exculpatory provision . . . 1s 
not an effectual defendants in 
this case would be to completely read it out 
of the lease.’—Wheeler, Lacey & Brown, 
Inc., et al. v. Baker. Alabama Supreme Court. 
May 28, 1959. 9 NEGLIGENCE CAsEs (2d) 915. 
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FIRE 

Summaries of Selected Deci- 
| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 


Windstorm Coverage— 
“Direct Loss’’ Construed 


Where refrigerated perishable foods are 
damaged because of a power failure which 
results from broken power lines in the 
wake of a windstorm, the loss is a direct 
loss by windstorm within the meaning of 
the policy. Minnesota. 


merchandise which 
consisted of perishable and nonperishable 
foodstuffs. ft this merchandise re- 

On July 20, 1951, a 
area in which the in- 
sureds’ and merchandise 
located. The storm caused breaks in several 
power lines serving the area, but the power 
lines leading from the 
utility pole were 


electrical 


Che insureds owned 
Some of 
refrigeration. 
windstorm hit the 


quired 


premises were 


insureds’ premises 
were the 
The 


broken power lines caused a complete inter 


to a intact, as 


lines inside the premises. 
I 


ruption of the electric power supply to the 
July 20 to July 
As a result, the insureds’ refriger- 


insureds’ 
22, 1951 


ated merchandise was extensively damaged. 


premises trom 


All four of the insurers had issued policies 
merchandise which 
similar. 


similar 


on the insureds’ were 
\ pertinent portion of 
clauses provided that 
coverage was extended “to include direct 
loss by WINDSTORM, HAIL, EXPLO 
SION oe 
provided that “This Company shall not be 
to the build- 
ing or the property covered therein caused, 
dust, 
the building 


substantially 
one of the 


[The exclusionary clauses 


loss interior of the 


liable for 


(a) by rain, snow, sand or whether 


driven by wind or not, unless 


covered or containing the vered 
first 
walls by the direct 
then shall be 


the interior of the 


property c¢ 


shall sustain an actual damage to root 


force of wind or1 
liable tor 


building or the property 


loss to 


ail and 


covered therein as may be caused by rain, 


snow, sand or dust entering the building 


through openings in the roof or walls made 
wind or hail Se 


by direct action of 


\ summary judgment was entered for the 
insureds in the trial court, from which the 
insurers appealed to the 


Court. The 


Minnesota Supreme 


sole question for decision was 


Fire and Casualty 


whether the loss, as described by the facts, 


constituted a direct loss by windstorm 


To determine this question, the court 
noted Ermentrout v. Girard Fire & Marine 
Insurance Company, 63 Minn. 305, 65 N. W. 
635, stated: “The ques- 
tion is, was fire the efficient and proximate 
The 


word ‘direct’, in the policy, means merely 


wherein the court 


cause of the loss or damage? 
‘immediate’, or ‘proximate’, as distinguished 


from ‘remote’.” 


that the 
exclude 


insurers argued 
intended to 


However, the 
exclusionary clauses 


consequential damage by reason of the ex 
press exclusion of losses due to conditions 
which might naturally be expected to fol- 
low a windstorm. 

The 
agree with this argument and affirmed the 
It stated that 
refused to 
coverage in situations in which the peril 
motion a chain of 
premises of the 
insured or on premises immediately adjoin- 


supreme court, however, did not 
judgment of the lower court 


Minnesota cases “have restrict 


insured against set in 
events originating on the 
events culminating 
plaintiffs’ 
store was set in motion by a windstorm 
area Or community in 


ing. . . . the chain of 


in the loss to the contents in 


which struck the 


which the insured property is located.” 


\ windstorm with consequential damage 
to power lines and power interruption was, 
the court felt, in the contemplation of the 
parties at the time the policies were issued. 

Lipschults et al. 7 
pany of America et al 
Court. May 29, 
aLTY CASES 1064. 


General Insurance Com- 
Minnesota Supreme 
1959, 9 Fire AND CAsu 


Fire Insurers’ Liability— 
Property Subject to Condemnation 


An insured is entitled to the proceeds of 
a fire policy even though he has already 
been paid the value of the building as a 
result of a condemnation proceeding. 
Here, the insured still held legal title at 
the time of the fire. Seventh Circuit. 

1952, 


On September 3, the insureds were 


the owners of a building which was pro- 
insurers. On 
filed a 
making 
defendant to the suit 


building on 


against fire by several 


date a housing 


tected 
this 
petition to 


same authority 


condemn the property, 
the insureds 
A fire totally 
November 28, 
amounting to more than the 
of all of the policies 


parties 
destroyed the 
1952, the sustained 


} 
loss 


aggregate sums 
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The value of the property in the condem- 
nation suit which commenced January 6, 
1953, was fixed at $43,500. This amount was 
tendered to the insureds by the housing au- 
thority and was immediately accepted. 


On July 1, 1954, the housing authority 
filed a complaint as intervener, seeking a 
determination that 
be held for its use. 
suit 


the insurance proceeds 
The insureds also filed 
the insurers to recover under 
the fire policies on the building, In the 
trial court, judgment was entered in favor 
of the insurers; the insureds took this appeal 


against 


It was argued by the insurers that the in- 
entitled ' 
cause they were paid the full value of the 


sureds were not to indemnity be- 
property and had sustained no pecuniary or 


actual loss by reason of the fire 


The housing authority argued that the 
insureds did suffer a loss under the policies 
at the time of the fire and that it was en- 
titled to the proceeds, under the doctrine of 
equitable subrogation, to reimburse it for 
money which it was required, under the 
condemnation proceedings, to pay for the 
buildings as they stood before the fire. 


In the Seventh Circuit it was noted that 
under Illinois law the value of property 
sought to be condemned is to be determined 
as of the date of the petition, without re- 
gard to any decrease in the 
value of the property between that date and 
the date of judgment. 


This that the 
were liable to the insureds on their poli- 
cies. It stated that “the risk of destruction 
of the property by fire remained 
with the title and the contract of insurance 


increase or 


court concluded insurers 


insured 


. . [insureds]. Upon 
them the fire loss fell. At the time of the 
fire they, as holders of the legal title, pos- 


was personal to the 


sessed a legal interest in the property de- 
stroyed, and they became entitled to the 
proceeds of the policies.” As to the housing 
authority’s argument, the court found that 
it had no legal claim to the proceeds of the 
policies. The insurance policies never be- 
came the property of the authority, and it 
failed to acquire any insurance on the in- 
terest it may have acquired in the building 
by reason of the condemnation proceedings. 
The lower court’s judgment in favor of the 
insurers was reversed and that against the 
Edlin et al 
v. Security Insurance Company et al. United 
States Court of Appeals for the Seventh 
Circuit. June 4, 1959. 9 Fire AND CASUALTY 
Cases 1061. 
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housing authority was affirmed. 


Frozen Pipes as Direct Damage 
by Windstorm 


Loss as a direct result of wind connotes 
damage due to the strength or force of 
the wind if the term, in a policy provision, 
is taken and understood in its plain, ordi- 
nary and popular sense. Fourth Circuit. 


This was a five 
actions on basic fire insurance policies. On 
January 21, 1957, water discovered 
pouring through the ceilings and floors of 
the insureds’ building. It was determined 
that the water pipes in the attic had burst 
as a result of the freezing of the water in 
the pipes. The cover for the hatch leading 
from the attic to the roof was found to be 
partially displaced. 


case consolidation of 


was 


A violent windstorm, with winds up to 
50 miles per hour, had occurred on January 
10, 1957. It was followed by a period of 
freezing with a temperature of 
zero degrees being reached on January 18. 
When the weather warmed up, the frozen 
water thawed and escaped through the holes 
in the ruptured pipes. 


weather 


After presentation of the insureds’ case, 
the trial court granted the insurers’ motion 
for a directed verdict, from which the in- 
sureds appealed to the Fourth Circuit. The 
insureds argued that they sustained loss to 
the interior of their building caused by 
water from piping which had been damaged 
“as a direct result of wind Their theory 
was that the hatch cover on the roof had 
been blown off by the wind and that the 
water pipes exposed to other cold 
winds, which them to and 
burst. 


” 


were 
caused freeze 

The policies issued by the insurers con- 
tained identical extended-coverage endorse- 
ments. One provision provided that “the 
coverage of this policy is extended to in- 
clude direct loss by WINDSTORM, HAIL 
ei Another provision stated that 
“This Company shall not be liable for loss 
caused directly or indirectly by (a) frost 
or cold-weather or (b) ice (other than hail), 
snow storm, sleet, waves, tidal wave 
whether driven by wind or not.” 


As to the insureds’ that the 


cold wind blowing on the pipes through the 


argument 


open hatch was the direct cause of the loss, 
the court endorsed the trial court’s 
that “Direct wind damage certainly 
could not be construed as a frozen pipe. 
The wind might have blown in this hatch- 
way all summer and done no damage to the 


(Continued on page 526) 
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PRODUCT LIABILITY 


Summaries of Selected Decisions 
Reported in This Field 


Liability of Concrete Supplier 
for Burns Sustained by User 


There is no duty to warn a casual user 
of ready-mixed concrete of the caustic 
properties in the concrete. A duty arises 
only where there is a reasonable proba- 
bility of injury unless warning is given. 
Maryland. 


\ home owner ordered 
of ready-mixed 


four cubic yards 
by telephone from 
dirt cellar. It 
day, and the only 
had with 
the driver of the truck concerned directions 
Then with 
he undertook to spread 
had 
and made 
no inquiries as to what precautions should 
be taken. The spreading job took about 
five with the home owner on his 
hands and knees most of the time. 
this time he 


concrete 
a supplier to rat-proof his 
delivered the 
conversation the 


Was same 


home owner 


on where to pour the concrete. 
the aid of a helper, 


he concrete on the floor. He never 


worked with concrete before 


hours, 
During 
wore no gloves, pads or other 
protective covering except working clothes. 
When the job finished, he realized 
that his sustained third-degree 


burns, had not 


was 
knees had 


although his bare hands 


been injured 


In the suit against the supplier, the home 


owner produced an witness who 


testified that 


which, 


expert 


concrete contains chemicals 
longed contact with the 

burns that 
these properties are generally known among 
work with 


these persons usually 


when in pr 


skin, can produce and, also, 
who 
that 


precautions 


persons frequently con- 


crete and take 


protective 


At the close of the home owner’s case, 


entered judgment for the 


directed verdict, trom 


the trial court 
supplier 
which this appeal was taken 


upon a 


Che appellate deduced that the 
home owner’s claimed liability rested solely 
duty 
chemical properties made 


it potentially dangerous when mixed with 


court 


upon a breach oi to warn of the 


cement’s which 
wet concrete, and that prolonged exposure 
could result in burns. 


This court that a 
supplier is under a duty to make his prod- 


was of the opinion 


uct reasonably safe for its intended use, 


Product Liability 


but a duty to warn of inherent dangers 


only arises where there is a_ reasonable 


probability of injury unless warning is 


given. Concrete is not new, and its caustic 
properties have been known for centuries. 
In considering the extent of the duty to 
that 
concrete is usually supplied to builders who 
with its properties and that 
it would be unreasonable to require every 


warn, the court noted ready-mixed 


are familiar 


supplier of concrete to warn of its caustic 
properties. 

In affirming the judgment, the appellate 
court cited Dalton v. Pioneer Sand & Gravel 
Company, 227 P. 2d 173, wherein that court 
“The duty [to warn] does not 
arise unless there is a showing of inherent 
danger in the material, known only to 
experts, which the seller knows or ought to 
know 


stated: 


would likely produce injury to a 
handler of ordinary knowledge and pru- 
Under the i 
case, there was no duty to warn this casual 


dence.” circumstances in this 
user of the caustic properties in the con- 
crete.—Katz v. Arundel-Brooks Concrete Cor- 
poration. Maryland Court of Appeals. June 
8, 1959. 9 NEGLIGENCE Cases (2d) 852. 


Dress Material Fabric Unusable— 
No Privity of Contract 


If there is no privity of contract, a fabric 
manufacturer is not liable in negligence 
to a dressmaker for alleged defects where 
the fabric is neither inherently dangerous 
to life nor inherently harmful to property 
in its physical character. New York. 


\ dress manufacturer bought a quantity 
of rayon fabric from two sellers for use as 
lining in the manufacture of ladies’ dresses. 
manufactured by the 
defendant and were used by the dressmaker 
in a large quantity of dresses. It was alleged 
that the ere unfit they 
possessed certain offensive smells and ren- 
which they 
used unsaleable and unuseable. The dress- 
maker instituted this suit against the fabric 
manufacturer, basing it on negligence in the 
manufacture of the fabric 

Chis appeal was order 
by the trial court denying the fabric manu- 
dismiss the complaint 


These fabrics were 


fabrics w because 


dered the garments in were 


taken from an 


facturer’s motion to 
for insufficiency. 

that “where 
contract a manufac- 
liable in 


ultimate consumer for alleged defects where 


The appellate court found 
there is no privity of 
turer is not negligence to an 


the article purchased is neither inherently 


525 





dangerous to life when negligently made 
nor, in its physical character, 
harmful to property.” In this 
the damages were not based on the allega- 
tions that the manufacturer’s negli- 
gence resulted in physical damage to other 
property, whether the constituted a 
instrumentality could not be 


inherently 
case, since 


Se" 
Tabric 


fabric 
dangerous 


de cided 


In dismissing the complaint, the appellate 
court stated: the plaintiff's cause 
of action is grounded on negligence, absent 
any privity of contract, it was incumbent 
upon the plaintiff to set forth in its pleading 
a duty owed from 
facturer] to it, the such duty, 
with consequent damage proximately caused 
by the fault of [the fabric manufac- 
turer].”"—Lucette Originals, Inc. v. General 
Cotton Converters, Inc., et al. New York 
Supreme Court, Appellate Division. May 
19, 1959. 9 NEGLIGENCI (2d) 885. 


“Since 


[the fabric manu- 
breach of 


CASES 


Liability of Seller for Trichinae 
Left in Meat Grinder 


A seller of ground beef was liable for 
injuries caused by trichinosis where pork 
and beef were processed in the same meat 
grinder. Liability for damages caused by 
sale of adulterated food is absolute, war- 
ranty theories having no application. 
Utah. 


This action was brought to recover dam 


ages for illness resulting from trichinosis 
allegedly contracted from meat sold by the 
On June 24, 1955, the in- 


jured parties purchased ground beef from 


defendant seller. 
the seller and subsequently ate it raw, gar- 
nished with a little By July 14 
all of the persons the beef 
afflicted with trichinosis, whereas the mem- 


seasoning, 


who ate were 


bers of the family who ate none of the 


beef did not become ill 


WHAT THE COURTS ARE DOING: 


Damage to the pipe from the wind 
mean, in [ 


pipe 
does not 
pipe.” 


my view of it, a frozen 

The appellate court was of the opinion 
that the term “ ‘wind damage’ 
direct result of wind’, embodied in a pro- 
vision insuring against damage by wind- 
storm, if taken and understood in its plain, 


, or ‘loss as 


ordinary and popular sense, connotes dam- 


age due to the strength or the 
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force ot 


Evidence was introduced by the injured 
that the seller’s meat department 
ground both beef and pork with the same 
grinder and _ that often ground 
after pork sausage had been processed. It 
was contended that even though the grinder 
was cleaned by the seller after each use with 
a different type of meat, it was not properly 
after pork had ground and 
that particles of pork had been allowed to 
remain in the grinder and were subsequently 
mixed with ground beet. 


perse ms 


beef was 


cleaned been 


The case was submitted to the trial jury 
with the instruction that sale of beef which 
is infested with trichinae larvae is a viola 
tion of state statutes prohibiting the sale of 
adulterated foods, and such violation creates 
liability without regard to the 
whether the 
adulteration. 
the injured 
appealed. The seller’s 
that it 
on liability 
violation 
the 


m the seller 
care employed or 
knowledge of the 
was for 


degree of 
seller had 
Judgment rendered 
parties, and the seiler 
argument 
the jury 
statutory 


primary was error 
the 


and 


was 
to instruct on 
grounds of alone 


refusing to instruct on law of war- 


ranties. 
the Utah Supreme 
nstructions 


It was 
Court that were 
and that ground beef 
adulterated food within the meaning of the 
Utah statute (Utah Code Annotated, 1953, 
Section 4-20-8). Under this lia- 
bility was absolute damages caused 
by the sale of adulterated food and, there- 
the question of had no 
application to the issue of liability. Since 
this statute was a public health statute and 

the 
the 


concluded by 
the 
intested 


proper 


the Was an 


statute, 
for 


tore, 


Warranty 


because ot dangers and consequences 
latent in distribution of food to the 
public, the imposition of a duty amounting 
to a creation of the liability 1s 
required. Judgment was affirmed.—Ntemann 
et al. v. Grand Central Market, Inc. Utah 
Supreme Court. April 3, 1959. 9 NEGLIGENCI 
Cases (2d) 865 


FIRE AND CASUALTY 


strictest 


Continued from page 524 | 


” 


wind 
term 


Various judicial definitions of the 
“windstorm” emphasize the violent, 
turbulent and forceful qualities of the phe- 
nomenon. Judgment was affirmed.—Abady 
et al. v. Hanover Fire Insurance Company 
et al. United States Court of Appeals for the 
Fourth Circuit. April 13, 1959. 9 Fire AND 
CASUALTY Cases 1068. (For 
construing “direct loss by windstorm,” note 
the 


another case 


Minnesota case in this same section.) 
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Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
| REPORTS 





Owner of Leased Vehicle 
Is Responsible for Damages 


An owner of a rented vehicle is respon- 
sible for the damage it causes even though 
the bailee violates the express terms of 
the rental contract whereby the vehicle is 
not to be driven by one other than the 
bailee without written consent. Florida. 


This case, involving a new point of law 
and one of great public concern, was certi- 
hed by the appellate court to the Supreme 


Court of Florida for 


A late automobile 
the rental system to a customer. 


review by certiorari 


rented by 
Under the 
(the 
certified that no 
would drive the 
the express written consent of the 


model Was 


contract between the rental system 


owner) and the bailee, he 
himself 


one except 


without 


auto 
owner. The bailee was informed orally that 
to drive the auto becauss 
was a condition of the 


no one else 
this 
tract and the rental contract 


Was 


Insurance con 


One day after the agreement was consu- 
mated, the rented automobile was involved 
in a resulted in this 
owner. At the time the vehicle 


was not being operated by the bailee but 


collision which suit 


against the 


by someone entirely unknown to the owner 
In the trial court a summary judgment was 
rendered in favor of the owner of the rented 
vehicle. This was reversed by the appellate 
court. 


The sole issue presented by the parties 
was “whether or not the owner company is 
relieved of responsibility for damages result- 
ing from the operation of the vehicle by 
someone other than the person to whom it 
was rented, when such operation is contrary 
to the expressed terms of the printed con 
tract, and the oral instruction at the 


time of rental.” 


In denying certiorari, the supreme court 
endorsed a statement made by the appellate 
court that “When this defendant turns over 
an automobile to another for a price, he in 
that 
renter for all ordinary purposes for which 
The fact that the 
owner had a private contract or secret agree- 


actuality intrusts automobile to the 


an automobile is rented. 


Automobile 


with the renter cannot make such 
restrictions a bar to the rights of the public. 


ment 


The restrictions agreed upon do not change 
the fact that the automobile was being used 
with the owner’s consent. Nor does it 
appear that the car was not being used for 
the purpose for which it was rented Le., 
the pleasure, convenience or business of the 
renter.” 

To this the supreme court added that 
when control of such an automobile is vol- 
untarily relinquished, only a breach of cus- 
tody amounting to a species of conversion 
or theft would from re- 
sponsibility for its use or misuse. The court 
stated: “The validity or effect of restrictions 


relieve an owner 


on such use, as between the parties, is a 
matter totally unrelated to the liabilities im- 
posed by law upon who and 
places in circulation an instrumentality of 
this nature.” 


one owns 


In regard to the rule of the liability of an 
owner of a dangerous instrumentality, the 
court noted that the element of consent was 
simply consent to the use of the instrumen- 
tality beyond the immediate 
Therefore, only where the owner 


owner’s own 
control 
has been deprived of the incidents of owner- 
ship, or where the instrumentality is being 
used without his authority, can the owner 
escape responsibility. The terms of a bail- 
ment, whether they be restrictive or general, 
cannot have a bearing upon this question.— 
Susco Car Rental System of Florida v. Leon 

l Florida Supreme Court, En Bane 


ara et al 
May 8, 1959. 17 AuToMoBILE Cases (2d) 32. 


‘Unloading’ Clause and 
“Complete Operation’’ Rule 


The insertion of a loading and unloading 
clause in a policy intends not to restrict 
coverage which is otherwise afforded as 
to use of a motor vehicle, but it intends 
to extend the meaning of the word “use.” 
Massachusetts. 


[his suit in equity was brought by a beer 
manufacturer and its insurer against a lessor 
of motor vehicles and its insurer. The pri- 
issue was the determination of the re- 
liabilities of the two insurers, On 


1949, the manufacturer was using a 


mary 
spective 
July 5, 
truck, which had been leased from and was 
owned by the deliver beer to a 
In order to deliver the 
manufacturer’s employees had to 
the beer from the truck, stack the cartons 
sidewalk and haul them on a little 
two-wheeled truck a short distance down an 
alley. unloaded f 


less« rr, to 
customer. beer, the 


remove 
on the 


Once from this truck, the 
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cartons were carried into an open alley door 
of the customer’s establishment 
slid down a chute from a trap door which 
was While the 
manufacturer's employees were in the base- 
ment of the customer’s establishment re- 
moving the cartons from the chute and placing 
them in an ice box, a prospective customer 
entered the alley and involuntarily 
joined the employees in the basement by 
way of the open trap door. 


and were 


located inside the door. 


de OT 


The customer sued the owner of the estab- 
lishment and the beer manufacturer for his 
injuries, recovering a judgment against both 
in the sum of $26,815.64 as damages and 
$217.55 as costs. Of this amount the owner 
of the establishment paid approximately 
$13,000 and the manufacturer’s insurer under 
a loan receipt paid about the same amount. 


In the Massachusetts Supreme Judicial 
Court the question was whether the truck 
insurer obligated to pay the 
beer manufacturer $10,000 on account of the 


damages paid to the injured patron and $217.55 
costs plus interest. 


lessor’s 


Was 


Regarding the liability policy issued to 
the beer manufacturer by its 
policy liability limits for person were 
$100,000 qualifying provision that 
with respect to vehicles leased by the manu- 


facturer from the lessor, the “insurance af- 


insurer, the 
one 


with a 


forded shall operate only as excess insurance 
over and above the amount of $10,000 for 
bodily injury to each person and subject 
to that limit for each person.” 


The lessor’s liability policy issued by its 
insurer covered the leased truck used by the 
This policy agreed 
to insure the lessee (manufacturer) against 


manufacturer's employees 
liability to “pay 


for bodily 


damages to others 
injury caused by the owner 
ship, operation, maintenance, control or use 
of the motor vehicle.” The policy stated 
that “use of the motor vehicle for the pur- 
poses stated includes the loading and un 
loading thereof.” It stated that the bodily 
injury liability limit was $10,000 for each 
and provided that “the 
shall not be liable under this policy for a 
greater proportion of such than the 
applicable limit of liability bears to 
the total applicable limit of liability of all 
valid and collectible insurance against such 


person company 


loss 


loss.” 


that the lessor’s insurer 
was obligated to pay the beer manufacturer 
$10,000 on account of the sum advanced for 
damages by its insurer on a loan receipt and 
$217.55 costs plus interest, the supreme ju- 
dicial court found that 


In determining 


the insertion of the 
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loading and unloading clause in the lessor’s 
insurer’s policy was intended not to restrict 
the coverage otherwise afforded as to the 
use of the truck but to extend the meaning 
of the word “use.” 


To support this reasoning, the court en- 
dorsed the “complete operation” rule (that 
operation covers not only the 
goods from a vehicle but their delivery to 
the purchaser) rather than the 
doctrine (that unloading has ended 
the goods have rest). The court 
felt that the words in the policy must be 
construed in the sense that the insured was 
reasonably what was 
In this case the 
“unloading” 
continuous transaction which 
would end with the deposit of the goods 
into the hands of the purchaser. That the 
manufacturer would have so interpreted the 
meaning of the “unloading” should 
have been expected by the insurer. 


removal of 


restricted 
when 


come to 


given to understand 
intended to be their scope 
beer manufacturer would view 
to mean a 


word 


In addition to finding liability on the part 
of the lessor’s insurer, the court concluded 
that there was no coverage by the manutfac- 
turer’s insurer’s policy in respect to the first 
$10,000 of damages that were recovered by 
the injured patron, and that the provision in 
the lessor’s insurer’s policy as to propor- 
tional liability where other insurance was 
collectible did not apply.—August A. Busch 
& Company of Massachusetts, Inc. et al. v. 
Liberty Mutual Insurance Company et all. 
Massachusetts Supreme Judicial Court 


May 
18, 1959. 17 AutomospiLtE CASseEs (2d) 182. 


Short Short: 


Tennessee 


A construction company was in the process 
of rebuilding a portion of a state highway. 
During dynamite 
blast 
highway. 
delayed and had backed up for about two 
miles from the point of the blast. Then a 
motorist crashed into the rear end of the 
last vehicle in the line, causing this vehicle 
to hit the one in front of it. 


operations, it set off a 
which necessitated the closing of the 
As a result, vehicular tratfic was 


suit the construc- 
tion company, the court held that the com- 
pany could not that the last auto 
in the line would be damaged by a negligent 


motorist. 


In the ensuing against 


foresee 


This motorist was actively negli- 
gent, and the company’s negligence, if any, 
causative effect” and not 
White & Company v. 
Long et al. Tennessee 
1959. 17 Auto- 


was “remote in 
actionable.—Sherman 
Long et al.; Palmer v. 
Supreme Court. June 5, 
MOBILE (2d) 197. 
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Summaries of Selected 
| Decisions Recently Reported 


| by CCH LIFE INSURANCE 
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Adult Can Stand in Loco Parentis 
Relationship with Another Adult 


A beneficiary can qualify as one standing 
in loco parentis to an insured even 
though both persons are adults. Assump- 
tion of responsibility for financial support 
is not necessary to establish such a rela- 
tionship. Second Circuit. 


The beneficiary was in no way related to 
the insured. Their homes were adjacent, 
and the insured frequently visited the bene- 


ficiary for coffee meals, the insured 
reciprocating by doing errands for the bene- 


ficiary. She 


and 


admonished the insured 
about his drinking and allowed him to sleep 
off the effects in her apartment. After the 
insured was inducted into the service they 
corresponded. 
a Wart 
policy 


also 


On one occasion he sent her 
bond as a gift. He 
and named his 
beneficiary, but late 


took out a life 
wife as 
this 
nation to the present beneficiary, giving the 
relationship as 


estranged 
changed desig- 
“Parent (Loco-Parentis).” 
The insured was killed on October 8, 1945. 

It was provided in 38 USC Section 602(g) 
that “The insurance shall be payable only to 
a... parent... of the insured.” Another 
pre-1946 Section 601(f), stated that “The 
term ‘parent’ include[s] 

who have stood im loco parentis to 
{the insured] at any 
into 


persons 


time prior to 


entry active period of 


service for a 


not less than one year 


In the trial court it was determined that 
the beneficiary was entitled to the proceeds 
of the policy, that court finding 
satisfied the requirements of Section 601(f) 
On appeal to the Second Circuit, the insurer 
argued that the claimant did not qualify as 
a member of the permitted class of bene- 
ficiaries and that the term “tn loco parentis” 


that she 


should be given its established common law 
meaning. 
This 


nized that 


court found that 
there generally ac- 
cepted meaning of the term “in loco parentis” 
and that an assumption of responsibility for 
financial support was not necessary to estab- 
lish an in loco parentis relationship. In re- 
gard to such a relationship, the appellate 


Life, Health—Accident 


authority 
wasn't any 


recog- 


court felt that “the very nature of the loco- 
parentis relationship is that it must 
reside in the minds and hearts of the parties 
involved. To provide proof of the existence 
of the relationship, objective manifestations 
of the feeling must of course appear. Usually 
these are to be looked for not only in 
done and given each to the other, 
but more especially in the kind of service 
done and the kind of thing given.” The 
court found that “a feeling as deep as either 
was capable of” did exist between the bene- 
ficiary and the insured. 


such 


things 


It was also argued by the insurer that 
“a person may not enter into a loco paren- 
tis relationship with an adult.” However, 
the appellate court noted that this conten- 
tion rested upon the argument that once 
adulthood is reached, it is impossible “to 
assume the prerequisite parental financial 
responsibility, as none exists after the child’s 
emancipation.” In the court’s opinion, “pe- 
cuniary advantage to one party is not essential 
to existence of a loco-parentis relationship, 
and that this relationship can arise between 
adult and adult as well as between adult 
and child . . .”’ Judgment was affirmed. 
—Banks v. U. S. United States Court of 
Appeals for the Second Circuit. May 22, 
1959. 4 Lire Cases (2d) 335. 


Insured Dies on Premium Date— 
Premium Deducted from Proceeds 


If an insured dies on the date the pre- 
mium falls due, the insurer can deduct 
this unpaid premium from the proceeds 
of the life policies that it pays to the 
beneficiary. The grace period does not 
waive the insurer’s right to be paid. 
North Carolina. 


[wo policies of insurance had been issued 
insured, both of which 
were dated October 8, 1926, with premiums 
before the eighth 
thereafter. 
which 
“In the payment of every premium 
first, thirty-one 
without interest are allowed, during which 
time the continue in full 
death 


1 


on the life of the 


payable annually on or 
October of 
Both policies contained a provision 
stated: 
after the 


day Or each year 


days of grace 


insurance shall 
force. In the 
within the the unpaid pre 
mium for the current shall be 
deducted from the amount payable hereunder.” 

All of the 
and including the premiums on the policies 
which fell due October 8, 1956. The in- 
died on October 8, 1957, and the 
premiums which fell due on the date of the 
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event ol occurring 


days of grace, 


then year 


premiums were paid up to 


sured 








insured’s death were not paid. The insurer 


tendered to the insured’s wife the full 
amount of the policies less the amounts of 
premiums due on October 8, 1957. How 


ever, the wife did not cash the tendered 
checks and brought 


amount oft 


actions for the 
with 
date of her husband’s death. 


these 
interest 


Both 
consolidated for trial, and the 


tTace each policy 
from the 
actions were 
trial court rendered judgment that the wife 
recover only the amount the 
without From 


the wite 


tend 
finding 


insurer 
this 
North 


ered, interest 


appealed to the Carolina 


Supreme Court, 


The primary question before this court 
was “Where the insured died on the pre 
mium due date and the premium had not 


been paid, is the insurance company entitled 
to deduct the | that 
amount of the 


amount of premium 


from the face insurance in 


making settlement with the beneficiary?” 


It was noted that the last annual pre 
mium paid covered the year beginning 
October 8, 1956, and continued through 
October 7, 1957, with the insured dying 


on October 8, annual 


1957, the day the 
due. In 


premiums could be de 


another year fell 
holding that the 


premium lor 


1 


ducted, the court stated with reference to 
the grace-period provision that “We inter 
pret this provision to mean that the insur 
ance shall remain in full force and effect 
for 31 days after its due date and in the 


declared 
lapsed and the insured limited to the option 
that it 
Mmsurance in 


meantime the policy cannot be 


provisions, but Was never intended 


to keep the force. on the pre 


mium date, without incurring liability to 
pay the premium due if death occurs on 
that date or in the event of death betore 
the expiration of the grace period.” Judg- 


Pilot Life In 
urance Company. North Carolina Supreme 
June 9, 1959. 4 Lire ( (2d) 349 


ment was affirmed.—Long 7 


ASES 


“Struck by Automobile” 
Provision Interpreted 


The phrase “struck by an automobile” 
does not require, for coverage, that the 
insured actually come into physical con- 


tact with an automobile. The peril 

insured against is a blow from an auto- 

mobile. Tennessee. 

he insured was riding as a passenger 
on a motorcycle which went out of control 


and collided with an oncoming automobile 
As a result, he was thrown over the hood 
of the automobile and struck the highway. 


At no time did the 
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insured come into con- 


Ear Incenpance law Man 


tact with the automobile. He incurred hos- 
pital and medical expenses in the treatment 
of his injuries, but his insurer refused to 
reimburse him on the ground that the acci- 
dent did not fall within the 
policy. The insured filed suit and was 
awarded judgment in the trial court, from 
which the insurer appealed. 


scope of the 


A pertinent provision in the policy agreed 
to pay all reasonable medical and hospital 


expenses for an insured “who sustains 


bodily injury, sickness, or disease, includ- 
ing death resulting therefrom hereinafter 
called ‘bodily injury’, caused by accident 


while occupying or through being struck by 
an automobile.” 


In the 
insurer argued 


Supreme Court of Tennessee the 
that the insured must 
“into physical contact with an automobile 


come 


before he can recover. 


concluded that the 
peril insured against was a blow from an 
and that the automobile and 


the motorcycle collided, causing a blow be- 


The supreme court 


automobile 
tween, and by, the two. In the court’s opin- 
“this blow in 
participated 
rather than against the 
logical to conclude that 
what the parties had in mind was insurance 


immaterial that 
automobile 


ion it Was 


which the threw 
him to the ground 


automobile. It is 


against injuries inflicted by a blow in which 
Physical con- 
with the 
prerequisite tO Te- 
was affirmed.—American 
Casualty C Reading, Pennsylvania 

Cutshall. Tennessee Supreme Court. June 5, 
1959. 4 Lire ( (2d) 332 


an automobile participates.” 
tact of the 
automobile 


body of the insured 
was not a 
covery. Judgment 


ynpany of 


ASES 


Short Short: 


The policy in question had been procured 
by the 


Colorado 


beneficiary, son of the insured de- 


cedent. In response to a question con- 
cerning the insured’s prior medical history, 
stated that the had 
not been attended by a physician for treat- 
trouble. that 


tended to show symptoms 


the beneficiary insured 
Evidence 
that 

of heart trouble had appeared approximately 
20 months prior to the date of application. 


ment ot heart 


introduced 


Was 


A verdict in the trial court was rendered 
in favor of the beneficiary. This was af- 
firmed by the Colorado Supreme Court, 
that court finding that the evidence did not 
prove sufficiently that misrepresentation and 
fraud had been practiced by the beneficiary. 


Olinger Mutual Benefit Association v 
Christy. Colorado Supreme Court. June 8, 
1959. 4 Lire Cases (2d) 355 
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Sn Futurve Gasucs 


DETACH AND 


WHETHER the term ‘‘caused by accident”’ or MAIL TODAY! 


“occurrence” is utilized in casualty insur- 
ance, undesirable results may occur. Cover- 
age may be extended or confined by their 
use. How these terms have been used and 


abused is the subject of a future article. , TTT 
, 5 
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\ 

; | DIDN’T READ THE POLICY and couldn't 
understand it if | did.’’ ‘“‘Sure, | read it but 
it was kind of complicated.’’ These two state- 
ments are not infrequently made. How does 
a major insurer go about simplifying its policy 
forms? 


FIRST CLASS 


PERMIT NO 


THE American Bar Association’s Section of 
Insurance, Negligence and Compensation Law 
is holding its meeting in Miami Beach at the 
end of this month. Top-level men will present 
papers of extreme importance to the insurance 
industry, many of which will be published in 
THE INSURANCE LAW JOURNAL. 
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SOUND ESTATE PLANNING 


Including Estate Planning, 1959 Edition 


Now Ready! An ideal reference for day-to-day use, handy for desk or brief case, 





this easy-reading book reflects all 1958 amendments, rulings, estate and gift tax regula- 

tions to press time. It’s designed to give you extensive explanation on federal estate and 

gift taxes. Simplifies such questions as: how estates and transfers are subject to federal 

Handy Guides to Estate estate or gift taxes, valuation of estate assets and gifts, how to keep taxes at legal lows 
by effective estate planning. Includes valuable, timesaving rate tables plus computations 

Tax Law a ‘ ae es 

to lessen the possibility for error. Sample schedules indicate methods used for filling in 
various schedules which appear in official forms. Topical index; 288 pages, 6” x 9”, 
- neneneecaan tanita heavy paper covers. Price, $3 a copy. (Subscribers for CCH’s Current Law Handybooks 

receive and should order only for extra copies.) 
esd ig INCOME, ESTATE AND GIFT TAX PROVISIONS— 


4025 W. Peterson Ave. 


Chicago 46, Ill. Internal Revenue Code 

Send for our own use or distribution and not Including 1959 Amendments 

for resale, the quantities of CCH books indi- Here is truly a compact, handy guide to the full texts of the income, estate and gift tax 

cated at prices quoted. (Remittance with and miscellaneous regulatory Code provisions as amended by 1959 law changes. Making 

order saves postage and packing charge.) this brand-new book even more effective are the excellent rate tables, and a convenient 
cross-reference table from the 1939 Code to the 1954 Code. Topical index makes everything 

ome easy to use, easy to find. Over 800 information-packed pages, 6” x 9”, heavy paper covers. 


Price, $4.50 a copy. In preparation. (Subscribers for CCH’s Current Law Handybooks 
FEDERAL ESTATE AND GIFT TAXES EX 
PLAINED (9118) Prices 1-4 copies, $3 ea.; 
5-9, $2.70 ea.; 10-24, $2.40 ea.; 25-49, $2 ea 


receive and should order only for extra copies.) 


—_—,ew——— |) NEW FEDERAL ESTATE TAX REGULATIONS 


INCOME, ESTATE AND GIFT TAX PRO- | 
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+ 2 3.75 e% 25-49, $3.40 ea. | . . . . . ni 
$4.10 ea.; 10-24, $3.75 ea.; 25-49, $3.40 ea ESTATE TAX concerned with estate taxes. Concisely arranged in this handy 
NEW FEDERAL ESTATE TAX REGULA- : source is the full official text of the new Federal Estate Tax 
TIONS (8116). Prices: 1-4 copies, $1.50 ea.; REGULATIONS Regulations. Designed to fit your requirements, this book 


5-9, $1.30 ea.; 10-24, $1.20 ea.; 25-49, $1.10 ea. ; 


hg provides invaluable tax information in a specialized area; gives 
50-99, $1 ea. 


needed tax facts to simplify preparation of returns and 
facilitate program planning. Topical index; 112 pages, 6” x 9”, 
heavy paper covers. Price, $1.50 a copy. 
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NEW FEDERAL GIFT TAX REGULATIONS 
(8446). Prices 1-4 copies, $1 ea.: 5-9, $.90 
ea.: 10-24, $.85 ea.; 25-49, $.75 ea.; 50-99, — 
$.70 ea. ——— VE 
FEDERAL NEW FEDERAL GIFT TAX REGULATIONS 
CHET TAX Here, in this handy book, are the latest Federal Gift Tax 
Regulations in full official text. It’s invaluable as a guide to 
Remittance herewith (1) Bill us REGULATIONS | the preparation of returns . . . indispensable as an aid to tax 
planning. Topical index; in all, 64 pages, 6” x 9”, heavy paper 
covers. Price, $1 a copy. 
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